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REPORT OF THE CHAIRMAN 

Delivered at the Seventh Plenary Session, June 7-8, 1972 



The Conference is now-more thian four years old. DuTing this period 
it has held seven plenary sessions and adopted 35 formal recom- 
mendations. The recommendations and their supporting reports are 
in themselves an impressive accomplishment. The importance and 
range of the matters dealt with, and the reasonableness and persua- 
siveness of the recommendations on their face, are qualities that char- 
acterize this tangible work product of the Conference's efforts. 

Moreover, the scholarship of the Conference's consultants, members, 
and staff has enriched our understanding of administrative law and 
contributed substantially to its literature. Hardly a week passes in 
which a major law review does not publish a lead article that has 
emanated from the work of the Conference. While the Conference has 
received little general public recognition, the intelligence and thor- 
oughness of its work are evidenced by increasing use of the Confer- 
ence's studies in legislative reports, agency actions, court decisions, and 
professional discussions. 

The Conference, however, is much more than a research organiza- 
tion which contributes to the literature of administrative law and 
public administration. The ultimate objective of the Conference is to 
translate the insights resulting from its research and accumulated 
experience into practical suggestions for procedural improvement that 
influence and shape the behavior of officials. Only if Conference recom- 
mendations receive a substantial degree of acceptance, will the Confer- 
ence achieve the full hopes of its founders. 

A lengthy statement detailing the Conference's 35 recommendations 
and the progress toward their implementation appears as a part of this 
annual report. That discussion is not repeated here, but I do offer a few 
general observations concerning the consequences that have flowed 
from the past work of the Conference and what this suggests for the 
future. 

On the whole the record of implementation is a good one. Many of 
the recommendations have been implemented in full or in substantial 
part, and others are in the process of implementation. Of the 22 rec- 
ommendations which are a year or more old, three addressed to specific 
problems have been fully implemented and 13 of more general applica- 
tion have been adopted in whole or in part by a large number of 
agencies. Of the 12 recommendations involving legislation, bills have 
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been introduced as to seven and hearings held on five. There has also 
been substantial progress towards implementation of a number of the 
recommendations adopted since June 1971. 

Members of the Conference can take justifiable pride in the sub- 
stantial contribution that their efforts have made to the improvement 
of the administrative process. Conference recommendations are im- 
proving the quality and usefulness of a number of Federal publica- 
tions ; fostering the implementation of the spirit as well as the letter 
of the Freedom of Information Act; contributing substantially to 
broadened and more effective public participation in the Federal ad- 
ministrative process; streamlining the performance of a number of 
administrative functions ; strengthening the role of hearing examiners; 
expediting the trial of formal adjudications; and seeking the elimina- 
tion of some existing anachronisms in the law of judicial review. 
These are solid accomplishments which fully justify the aspirations 
that the Conference was created to serve. 

A justifiable pride in our past accomplishments, however, should 
not lead us to think that there is not plenty of room for improvement 
and further effort. Some of the recommendations of the Conference, 
especially in the early days when funding was limited and there was 
a natural pressure for early action, may be criticized on grounds of 
inconsequentiality. A few are so broad and hortatory in character 
that they are little more than editorial reminders that agencies should 
consider a problem that sometimes was all too evident. And several 
others, although sound in concept, have not been acted upon by most 
Federal agencies because the costs of doing so cannot readily be ab- 
sorbed in the existing budget structure. Thus the Civil Aeronautics 
Board, which has compiled an outstanding record of implementation 
of Conference recommendations, has advised that to make copies of 
transcripts available to participants in its proceedings at the minimal 
cost of reproduction, which the Conference recommended as part of 
Recommendation 28, would cost the Board approximately $100,000 
a year. While the Board is sympathetic with the aims of the recom- 
mendation, it is unable to implement this provision unless and until 
Congress appropriates the necessary funds. 

There is, of course, need for recommendations dealing with house- 
keeping problems. There is also room for some general recommenda- 
tions designed to call special attention to broad principles of fairness 
and efficiency. Indeed, I believe quite strongly that not all studies and 
repor^ts should necessarily lead to recommendations. The Conference 
should play an educational role; and it should not feel compelled to 
produce a recommendation on a subject merely because it has studied 
it. 

But the lessons that I draw from the recommendations developed 
to date are that, for the most part, the Conference should avoid rec- 



ommendations which merely embody lofty abstractions in hortatory 
language, and that it should take greater account of the economic and 
other costs of compliance with the procedures that it is considering 
for inclusion in formal recommendation. And considerably more atten- 
tion should be given to testing proposed recommendations against the 
fundamental propositions that are at the heart of the Administrative 
Conference Act — ^Will unwarranted delay be reduced ? Will substantial 
economies be achieved ? Will efficiency as well as fairness be advanced ? 

The increasing tendency toward recommendations which deal with 
a single agency or a single administrative function also merits com- 
ment. There are those who have suggested that this tendency is some- 
thing of a departure from Judge Prettyman's original conception of 
the Conference as an expert body of proceduralists primarily concerned 
with expediting the large formal proceedings conducted by the inde- 
pendent regulatory agencies and some other agencies. 

Whether or not that is the case, the tendency toward more specific 
recommendations seems to; me to be a desirable as well as an inevitable 
development. Decades of concern with the large formal adjudications 
of the independent regulatory agencies have left room for only mar- 
ginal procedural improvements barring major substantive changes 
in these reguliaJtory areias. General issues, such as discovery in agency 
adjudications, party participation, interlocutory appeals, and the like, 
have been fully and recently explored by the Conference. The com- 
prehensive review of the Administrative Procedure Act on which we 
are now embarking will provide a substantial opportunity for an 
important further effort in this tradition, but the bulk of our energies 
must perforce be devoted to new issues, to the illumination of the 
informal administrative process, and to studies of specific govern- 
mental functions. 

I am not dismayed at this development. My efforts to implement 
Conference recommendations have led me to conclude that more spe- 
cific recommendations are taken more seriously by Federal agencies 
and are much more likely to be adopted. Several Conference actions 
which deal with a single agency or function are among those which 
have resulted in the most immediate benefits to large numbers of 
citizens affected by the agency involved. 

As the focus of a Conference study narrows, it is inevitable that the 
resulting recommendation and report will draw on a more specialized 
knowledge and experience which may not be widely shared in the 
Conference membership. There is an understandable reluctance on the 
part of some of our more humble members — a characteristic found even 
in lawyers — ^to speak to issues which are not only complicated but 
which are outside of their own experience. Confidence in a proposal of 
this nature is possible only if there is: (1) careful screening of an 
able consultant's work by a diligent committee; (2) submission of 
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tentative proposals to interested agencies and organizations for com- 
ment; and (3) the utilization on occasion of ad hoc advisory com- 
mittees of specialists in the particular subject. 

The Conference is a parliamentary body which expresses its cumu- 
lative experience based on the total expertise of its committees and 
consultants ; it should not shrink from dealing with hard and particu- 
larized problems merely because all members do not have a working 
knowledge of all the details. The ultimate conclusions are likely to turn 
upon a balancing of conflicting values in which the generalist who has 
a sophisticated understanding of administrative procedure and public 
administration may properly play a decisive role. 

Every new institution develops its special character and mission in 
the crucible of experience as much as in the dreams of its founders. 
One function which the Conference is now performing, and which 
seems to me of great importance and utility, is that of regularly ad- 
vising administrative agencies and legislative committees concerning 
the procedural provisions of proposed new legislation. This function, 
by necessity, is largely handled by the Chairmian's office in order to 
respond to the time pressures of the legislative process. While the small 
staff of the Conference places severe limits on the amount of this 
activity that can be undertaken, this advisory function has performed 
a service which other Federal agencies, which tend to become absorbed 
in their own special program and mission, are not always able to fulfill. 

The activities that I have described, and many others, continue to 
be carried on within the framework of a budget at or near the statutory 
appropriation ceiling of $450,000 which is contained in the Adminis- 
trative Conference Act. Some of them obviously cannot be adequately 
pursued unless outside help is forthcoming or the resources of the 
Conference are substantially increased. Hence the Conference, with 
the full support of the Administration, is seeking Congressional ap- 
proval of a legislative proposal to eliminate or raise the $450,000 
ceiling on appropriations. We are projecting an annual budgetary 
requirement of approximately $900,000 by the end of 1976 as neces- 
sary to support these valuable and growing activities. 

This legislation has been introduced with bipartisan support in 
both Houses of Congress and hearings have been held before both Sub- 
committee No. 3 of the House Judiciary Committee and the Subcom-. 
mittee on Administrative Practice and Procedure of the Senate Judi- 
ciary Committee. There is every reason for optimism that the Congress 
will enact this lesrislation before it adjourns this year. 

Let me conclude this report by expressing mv profound gratifica- 
tion at the support and assistance that you have given me. I have 
found the 18 months in which I have occupied the office of Chair- 
man of the Administrative Conference to be among the most enjoyable 
and rewarding of my life. The diversity, interest and challenge of 
the Conference's work are exhilarating as well as demanding. The 



pleasures of working with the talented and public-spirited individuals 
who are involved in the Conference as councillors, members and con- 
sulitanits are large and constant. And the accomplishments flowing 
from our efforts have provided great personal and professional satis- 
faction. With the continued support of the Congress, the agencies 
and our distinguished public members and consultants, I am con- 
fident that we can make even greater progress in the years ahead. 



GENERAL ACTIVITIES OF THE CONFERENCE 



The Administrative Conference of the United States, a permanent, 
independent Federal agency, was established in 1964 pursuant to the 
Administrative Conference Act, 5 U.S.C. §§ 571-576, and was activated 
in January 1968. It is the outgrowth of two very successful temporary 
Administrative Conferences, one established by President Eisenhower 
in 1953, the other by President Kennedy in 1961. 

The Administrative Conference occupies a unique place in the 
governmental structure of the United States. Its mission is to monitor 
all aspects of the administrative process in all of the executive and 
independent agencies; to identify and analyze the causes of adminis- 
trative inefficiency, delay and unfairness; and to recommend specific 
means of improving the quality of administrative justice as it affects 
millions of Americans in their daily lives. 

Leadership of the Administrative Conference is provided by a 
full-time Chairman who is appointed by the President with Senate 
confirmation for a five-year term and by a ten-member Council ap- 
pointed by the President for staggered three-year terms and drawn in 
part from Federal agencies and in part from private life. In addition, 
its membership includes 42 high-level representatdves designated by 
35 major departments and agencies of the Federal Grovemment and 
35 distinguished private citizens who are specially knowledgeable on 
administrative procedure and who furnish their time and ^talents in 
addition to their regular private endeavors. While the Grovemment 
members have a small numerical predominance, the Conference enjoys 
the benefit of the broad expertise of private practitioners, academics, 
State officials and others who act as strong leavening agents. 

The Conference conducts its business much like a legislative body, 
except that it enacts recommendations, not laws. The Assembly, at 
the present time, consists of 87 members, exclusive of the Chairman. 
It works through committees and is supported by a small, highly 
qualified staff in the office of the Chairman and by approximately 
30 part-time consultants, mostly drawn from law schools, who pro- 
vide the expertise for the detailed studies which form the basis of 
Conference recommendations. 

The sole responsibility of the Administrative Conference is to seek 
to improve the machinery of government. Since its authority is only 
to make recommendations, it draws its strength from the high calibre 
of its membership, the quality of its research, and the persuasive force 




Chairman Roger C, Cramton with Supreme Court Justice William H, 
Rehnquist^ a former memher of the Council^ who made opening 
remarks at Seventh Plenary Session. 



of its recommendations. It is a novel experiment which in the rela- 
tively short span of 4 years has developed 35 specific recommendations 
for improving agency procedure and has achieved widespread support 
for its activities and accomplishments. 

The Conference operated on a budget of $408,000 during fiscal year 
1972 and Congress approved a budget of $450,000 for fiscal year 1973, 
the statutory ceiling on appropriations for the Conference. In order 
to permit the Conference to continue to grow and to expand its activi- 
ties into a number of new areas, legislation, which was approved by 
the membership and which has the strong support of the Administra- 
tion, was introduced into Congress to remove the ceiling on appropria- 
tions for the Administrative Conference and to make minor clarifying 
changes in its operating authority. See H.E. 13644 (Mr. Celler, 
March 8, 1972) , H.E. 13906 (Messrs. Erlenborn and Brown, March 20, 
1972), H.E. 13987 (Mr. Eailsback, March 21, 1972), and S. 3671 (Mr. 
Kennedy, with Messrs. Hruska, Cook, Hart, Mathias, and Eibicoff). 
Hearings were held before both Subcommittee No. 3 of the House 
Committee on Judiciary and the Subcommittee on Administrative 
Practice and Procedure of the Senate Judiciary Committee. While the 
bill had not been reported in either house by early July, it is antici- 
pated that the legislation will receive favorable consideration by the 
Congress before it adjourns. 



A number of changes have been made from time to time in the 
composition of the Administrative Conference. The Conference rep- 
resentation of Government agencies responds to the creation of new 
governmental responsibilities or the enhanced importance of old ones. 
At the request of the Council, the President designated the Federal 
Deposit Insurance Corporation for membership in the Conference, 
effective December 10, 1971. This brings to 35 the number of Fed- 
eral agencies having representation in the Conference. 

In recognition of the desirability of providing greater participation 
by hearing examiners in the work of the Administrative Conference, 
the Council has authorized two additional Government memberships 
for the purpose of permitting the designation on a rotating basis of 
two highly qualified hearing examiners to serve as members of the 
Conference. Under this program, hearing examiners nominated by 
the Council and designated by the Securities and Exchange Commis- 
sion and the National Labor Eelations Board will serve 2-year terms 
for the period July 1, 1972 to June 30, 1974. 

A revision of the Committee structure approved in the Bylaws 
adopted at the Seventh Plenary Session resulted in merging two com- 
mittees with other committees and the creation of a new committee. 
Thus, the Committee on Information, Education and Reports was 
combined with the Committee on Rulemaking to create a new Com- 
mittee on Rulemaking and Public Information. The Committee on 
Personnel was combined with the Committee on Agency Organization 
and Procedure to create a new Committee on Agency Organization and 




Vice Chairman Edward Z. Morgan presents revision of Bylaws at 
Seventh Plenary Session. Seated at tdble^ Executive Director John F. 
Cushman; Executive Secretary Richard K, Berg. 
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Personnel. And a new Committee on Ratemaking and Economic Regu- 
lation was established to focus greater attention on problems in these 
areas than had been possible under the prior committee structure. 

With these changes the Conference will have the following nine 
Committees chaired by the following members : 

1. Agency Organization and Personnel — Max D. Paglin. 

2. Claims Adjudications — S. Neil Hosenball. 

3. Compliance and Enforcement Proceedings — C. Roger Nelson. 

4. Grant and Benefit Programs — Geoffrey C. Hazard, Jr. 

5. Informal Action — Warner W. Gardner. 

6. Judicial Review — ^William H. Allen. 

Y. Licenses and Authorizations — Ben C. Fisher. 

8. Ratemaking and Economic Regulation — Lee Loevinger. 

9. Rulemaking and Public Information — Martin F. Richman, 
In June 1972, the two-year terms of the non-Government members 

of the Conference expired. Nineteen members were reappointed and 
sixJteen new members were appointed, all for two-yea-r terms expiring 
June 30, 1974. These changes land the full list of all present members 
appear in the membership lists, infra, pp. 51. 




Seated from left to rights Council Members G, Harrold Garswell^ 
Richard C, Van Dusen^ Vice Chairman Edward L, Morgan^ Rich- 
ard B. SmAth^ Chairman Roger G, Cramton^ Harold B. Russell^ 
Charles D, Ablard^ Dale W. Hardin^ Ralph E, Erickson^ and Marion 
Edwyn Harrison, 



SUMMARY OF RECOMMENDATIONS 27-35 



The Administrative Conference held its Sixth Plenary Session on 
December 6-7, 1971 and its Seventh Plenary Session on June 7-8, 
1972. The Assembly considered and adopted five recommendations 
at the sixth session and four at the seventh session. A brief description 
of the nine recommendations, 27-35, and the purposes sought to be 
achieved by each follows. 

Recommendation 27 

procedures of the immigration and naturalization service in 
respect to change-of- status applications 

In 1970, the Immigration and Naturalization Service acted on 
some 45,000 requests for change-of-status under section 245 of the 
Immigration and Natdonality Act, which provides tha;t an alien who 
meets all requirements for admission as an immigrant may have his 
status adjusted by the Attorney General to that of an alien lawfully 
admitted for permanent residence. An extensive two-year study of this 
discretionary program was conducted with the full cooperation of 
the Service. It produced a large number of suggestions for improving 
the procedural aspects of the program, a number of which have al- 
ready been implemented by the Service. 

The study disclosed that lack of guidance as to decisional norms 
often results in unequal justice and invites pressures upon Members 
of Congress to intervene in individual cases. The main thrust of the 
Conference recommendation was that a large proportion of the deci- 
sions under section 245 can and should be controlled by regulations 
which establish the rules and standards for decisions, control discre- 
tion, and provide a publicly available body of governing law. In 
addition, reasoned decisions should be written and made publicly 
available in all cases involving difficult or novel questions having pre- 
cedential value, or in which there is an inquiry or request initiated 
by a Member of Congress or other official of the Federal Government. 

The Conference called upon ithe Service to make its Operations 
Instructions handbooks and administraJtive manuals publicly lavail- 
alble, to print and disseminate all precedential decisions and to publish 
a simply worded pamphlet describing the available oppoiitunities for 
administrative review of an adverse decision under section 245 and 
the ways by which enforcement of an order of deportation may be 
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deferred. The regulations and precedents which govern or guide 
decisions to defer deportation should also be published. Finally, the 
Administrative Conference and the Service should discuss with com- 
mittees of the Congress an appropriate time limit during which 
deportation should be deferred in order that relief through a private 
bill may be considered. 

Recommendation 28 
public participation in administrative hearings 

An extensive Conference study found that individuals and citizens 
organizations, often representing those without a direct economic 
or personal stake in the outcome, are increasingly seeking to par- 
ticipate in administrative proceedings in order to protect interests and 
present views not otherwise adequately represented. Their right to 
participate has been greatly broadened by statutes, administrative 
actions, and judicial decisions, and agency decisionmaking has bene- 
fited from the additional perspectives provided by informed public 
participation. However, the scope and manner of public participation 
desirable in agency hearings has not been delineated; and since such 
participation should not be permitted either to frustrate an agency's 
control of the allocation of its resources or unduly complicate and 
delay its proceedings, each agency has a prime responsibility to re- 
exarriine its rules and practices to make public particpation meaning- 
ful and effective without impairing the agency's performance of its 
statutory obligations. 

Based on these considerations the Conference recommended that in 
proceedings where decisions are preceded by notice and an opportunity 
to participate — namely, notice-and-comment rulemaking, on-the- 
record rulemaking and adjudication — each agency should clearly 
indicate that persons whose interests or views are relevant and not 
otherwise represented should be allowed to participate whether or not 
they have a direct economic or personal interest. However, reasonable 
limits should be imposed on who may participate in order to limit the 
presemtiation of redundanit evidence, to impose reiasonable restricitions 
on interrogation and argument, and to prevent avoidable delay. In 
this connection, the recommendation treats in detail with various 
kinds of proceedings, the selection of interveners, the scope of partici- 
pation to be allowed, and improving the methods for informing the 
public and citizen groups about proceedings where their participation 
would be helpful. 

The recommendation also deals with the more controversial subject 
of costs of participation since they may sometimes render the op- 
portunity to participate meaningless. The Conference concluded that 
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agencies should minimize transcript charges, avoid unnecessary filing 
requirements, provide assistance in making file information available, 
and experiment with allowing access to staff experts as advisers and 
witnesses in appropriate cases. However, the Conference rejected a 
part of the proposed recommendation which would have called upon 
agencies to examine and experiment with various methods of assisting 
citizen groups by paying eudh expenses 'as aittomey fees, by appointing 
agency counsel to represent identifiable unrepresented interests, or by 
establishing a special advocate, independent from the agency, to repre- 
sent such interests. 

Recommendation 29 

rulemaking on-a-record by the food and drug administration 

The Federal Food, Drug, and Cosmetic Act requires the Food and 
Drug Administration (FDA) to hold a formal evidentiary hearing 
in connection with promulgation of certain types of rules of general 
applicability. Detailed findings of fact based solely on the record must. 
accompany the regulations, and such findings are subject to judicial 
review on a substantial evidence test. The general consensus of observ- 
ers of the FDA is that in the past this procedure has worked poorly. 
While the basic problem is that the statutory procedures are ill- 
adapted to the promulgation of general rules of broad applicability, 
it was also determined that the FDA had not adopted procedures fol- 
lowed by many other agencies to facilitate the handling of large multi- 
party proceedings. 

The recommendation calls upon the FDA to make greater and more 
effective use of informal opinions and prehearing conferences, to pro- 
vide greater access to information about the agency's case in advance 
of a formal hearing, to improve the delineation of factual areas in con- 
troversy, to encourage the increased use of written testimony, and to 
clarify and strengthen its rules on ex parte contacts. The agency was 
also urged to encourage lay participants not represented by counsel to 
make their views known either orally or in writing without becom- 
ing formal parties, and to deny evidentiary hearings where the only 
issues which may affect the outcome of the proceeding involve purely 
legal questions. 

Recommendation 30 

modification and dissolution of orders and injunctions 

Cease and desist orders issued by administrative agencies and in- 
junctions obtained by agencies from the Federal courts in the en- 
forcement of regulatory statutes have generally been permanent in 
duration. As a result of this practice, many orders and injunctions now 
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outstanding that are decades old may serve no useful purpose and may 
cause unwarranted inconvenience and hardship to the respondents. 
Some agencies have experimented successfully with techniques for 
limiting to a set period of time the duration of certain types of orders 
and injunctions, but this approach is not appropriate in many 
circumstances. 

To deal with this problem, the Conference recommended that each 
Federal agency that issues a significant number of cease and desist 
orders over which it retains jurisdiction should have a procedure avail- 
able whereby a respondent may request the agency to modify or vacate 
the order upon a proper showing that relief would be appropriate. 
Similarly, agencies that obtain a significant number of injunctions 
in the Federal courts or issue a significant number of cease and desist 
orders which are enforced by Federal courts should develop a proce- 
dure whereby a respondent may request the agency to join or concur 
with it in moving the court to enter an order giving appropriate relief. 

Recommendation 31 
enforcement of standards in federal grant-in-aid programs 

Federal agencies annually disburse billions of dollars in grants-in- 
aid to State and local governments and to private entities to subsidize 
activities in such areas as welfare, housing, transportation, urban de- 
velopment and renewal, law enforcement, education, pollution control 
and health. While State and local governments and private organiza- 
tions are the direct recipients of the grants, the intended ultimate bene- 
ficiaries of the grant programs are private persons. The administration 
of the programs has suffered from the lack of a complaint procedure 
respecting noncompliance with Federal standards and from too rigid 
sanctions where noncompliance is found. 

The Conference recommended that the Federal grant agencies 
should adopt procedures for the receipt and impartial consideration 
of complaints filed by persons affected by a grant program who allege 
that a plan, project application or other data submitted by an applicant 
or grantee as a basis for Federal funding does not meet one or more 
Federal standards. The Federal agencies should also require that 
grantees establish procedures to handle complaints concerning the 
grantee's operation of the federally assisted program. To make this 
effective, regulations, handbooks, and manuals governing the grantee's 
administration of a program and all plans, applications, and other 
documents required to be submitted to the Federal agency should be 
readily accessible to persons affected or likely to be affected by the oper- 
ation of the funded program. 
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The Conference further recommended that Federal grant agencies 
should seek to develop more realistic sanctions for insuring compliance 
with Federal standards by grantees. While the sanction of total denial 
or cutoff of Federal funds should be retained and used where neces- 
sary, agencies should have available a range of lesser sanctions. These 
should include authority to make public disclosure of noncompliance 
and fbo take remedial ^^teps, ito seek a mandaitory injunction, to disallow 
funds for parts of programs, to impose additional administrative 
requirements in order to assure compliance with Federal standards and 
redress of past noncompliance, and \bo tnansf er a granit or the award 
of subsequent grants to a different grantee. Agencies should also con- 
sider compliance incentives, such as the contribution of an increased 
matching share or the award of additional grant funds, to grantees 
who fulfill certain Federal goals. 

Recommendation 32 
broadcast of agency proceedings 

Radio and television broadcasters have soug'ht live or delayed 
coverage of many kinds of administrative proceedings. Because Canon 
35 of the Canons of Judicial Ethics of the American Bar Association 
states that broadcasting or televising of court proceedings should not 
be permitted, many agencies have refused to permit the broadcast of 
their proceedings and others have failed to make their policies known. 
The Conference concluded, however, that to the extent the reasons 
underlying Canon 35 are applicable to administrative proceedings, 
they are often outweighed by the need to inform the public concerning 
administrative proceedings and to encourage participation therein, 
and that the public interest would be served by permitting the broad- 
cast of many agency proceedings, subject to appropriate limitations 
and controls to prevent disruption. 

The recommendation calls upon agencies that conduct proceedings 
of interest to the general public to adopt regulations which state 
whether audiovisual coverage of each type of proceeding is permitted, 
precluded or left to the discretion of presiding ofEcers or other officials 
under standards determined by the agency. Such agencies should take 
affirmative steps to encourage audiovisual coverage of public hearings 
in proceedings involving issues of broad public interest but should 
exclude coverage in adjudicatory proceedings in which individual 
past culpable conduct or other aspects of personal life is a primary 
issue and the individual objects. In other adjudications agencies should 
balance competing interests but should state their reasons in the 
event broadcasting is not permitted. And in any proceeding in which 
a witness otbjedts to coverage, his testimony should not be broadcast. 
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Recommendation 33 

conflict-of-interest problems in dealing with natural resources 

of indian tribes 

Many legal disputes involving land and water rights of American 
Indians have resulted in serious conflict-of-interest problems with the 
agencies of the United States which are charged with the responsi- 
bility of acting as trustees for Indian interests. A Conference study 
concluded that the need exists to provide American Indians with 
independent legal counsel to assure adequate protection of their claims 
to natural resources. 

Based on these considerations, the Conference recommended the 
enactment of legislation to establish an Indian Trust Counsel Au- 
thority as a permanent, independent agency of Government, to pro- 
vide, with the consent of aggrieved Indians or Indian tribes, legal 
services necessary to protect their rights or claims to natural resources. 
In addition to specifying the powers to be conferred upon the Au- 
thority to perform these functions, the legislation should provide for 
a waiver of sovereign immunity with respect to claims asserted on 
behalf of Indians by the Authority and for notification to the trust 
counsel of any proposed agency action which may significantly affect 
or impair the rghts or claims of Indians. The Conference also urged 
the Departments of Justice and Interior to take appropriate admin- 
istrative steps to ameliorate existing conflict-of-interest problems prior 
to or in the a-bsence of legislation. 

Recommendation 34 
procedures of the u.s. board of parole 

The U.S. Board of Parole conducts about 17,000 proceedings a 
year relating to the grant or denial of parole and nearly 2,000 pro- 
ceedings relating to the revocation or continuation of parole. A Con- 
ference study found that, with respect to these proceedings, present 
Board procedures are lacking in fairness in that they fail tO' accord 
adequate procedural protections to prisoners and parolees, and fail 
to articulate the standards applied in its decisionmaking or to give 
reasons for its decisions in individual cases. 

To correct these deficiencies, the Conference recommendation calls 
for the Board to formulate general standards governing the grant, 
deferral, or denial of parole, to disclose most of the prisoner's file to 
the prisoner or his representative prior to the pa-role hearing, and to 
permit the prisoner to be assisted by counsel or other representative of 
his choice at the parole interview. The Conference further recom- 
mends that a statement of reasons be given the prisoner in all in- 
stances where parole is deferred or denied, that the Board develop a 
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body of reasoned decisions to serve as precedents, and that Board 
decisions be open to public inspection in a form which will avoid any 
unwarranted invasion of privacy. 

The recommendation also calls for greater procedural safeguards 
in parole revocation proceedings. The parolee (or his counsel) should 
have access to the evidence against him, should be entitled to hear and 
cross-examine adverse witnesses who appear at the revocation hear- 
ing, and should be given an opportunity to comment on the hearing 
officer's recommendation before the Board acts on it. Finally, the 
Board should state its reasons for these decisions and make such de- 
cisions publicly available. 

The Conference recognized that implementing the above procedural 
innovations would impose additional strain on the resources of aa 
already understaffed agency. Accordingly, the recommendation calls 
on the Board to make a vigorous effort to secure from Congress a 
sufficient increase in appropriations to enable it to adopt the recom- 
mended procedures. In addition, bar associations and similar groups 
are urged to offer assistance to indigent prisoners in connection with 
such proceedings, but the recommendation does not call for public 
funding of these services at this time. 

Recommendation 35 

suspension and negotiation of rate proposals bt 
federal regulatory agencies 

Determinations of the Civil Aeronautics Board, the Federal Com- 
munications Commission, the Federal Power Commission, and the 
Interstate Commerce Commission whether or not to suspend and in- 
vestigate newly filed rate proposails are of great importance to the 
regulated companies and the general public. Suspension of a rate ini- 
tiates a formal proceeding that is likely to be long and costly and the 
Conference recommends the adoption of improved procedures to gov- 
ern these determinations. 

More specifically, when an agency exercises its power to suspend a 
proposed rate, it should state its reasons to the extent practicable, 
since such a statement would help the proponent of the rate to decide 
whether to withdraw the proposal, modify it, or persist in it, and 
would also serve to focus the areas of controversy in aiiy subsequent 
proceeding. The agencies, however, are warned against too much 
reliance on informal negotiation between members of the agency and 
regulated companies as a means of regulation because in the long run 
it may inhibit the development of adequate regulatory expertise, com- 
promise the independence of the agency where negotiated rates are 
challenged by outsiders, and lead to a failure to formulate visible and 
predictable standards. Where negotiation does take place, it should 
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be conducted, to the extent practicable, in proceedings open to other 
interested persons. 

The Conference recommendation also calls for amending regulatory 
statutes, where necessary, to authorize rate making agencies to allow 
temporary rate increases, including partial increases, and regards 
settlement of rate proceedings by agreement of the parties as appro- 
priate and desirable where the agency is able to determine from the 
information before it that such a disposition is in the public interest. 

The final part of the recommendation is addressed to the Interstate 
Commerce Commission and calls upon it, to the extent its resources 
and priorities permit, to assume a greater burden of screening tariff 
adjustments on its own initiative, rather than relying on protests from 
shippers or other interesrf^ed persons. 
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IMPLEMENTATION OF RECOMMENDATIONS 



A major effort was made during the year to encourage agencies to 
implement relevant recommendations of the Conference. Each of the 
recommendations was reviewed with a view to determining what ac- 
tion should be regarded as satisfactory agency compliance. A deter- 
mination was also made as to the applicability of the recommendation 
so that implementation efforts could be properly channeled. Finally 
the appropriate agencies were asked to report the steps taken or to be 
taken to adopt the reconomendations. This program has resulted in 
substantial progress as the following detailed report, which briefly 
summarizes the recommendations and the levels of implementation, 
indicates. 

Recommendation 1 
adeqtjate hearing facilities 
(Adopted December 10, 1968) 

Federal administrative agencies conduct thousands of public and 
evidentiary hearings each year in cities throughout the country. On 
many occasions these hear*ings have had *to be conducted in grossly in- 
adequate facilities. The recommendation seeks to deal with this prob- 
lem by calling upon the General Services Administration, which has 
special responsibilities in this area, to establish criteria for hearing 
rooms, inventory the available supply, and establish procedures for 
making suitable hearing rooms available upon request to agencies 
which conduct hearings. 

In accordance with the recommendation, the Greneral Services Ad- 
ministration classified and inventoried available hearing facilities 
throughout the Nation. This initial effort was followed by an order of 
June 1970 which sets forth procedures by which agencies may ar- 
range for hearing facilities. The General Services Administration con- 
tinues to add to its inventory of available space and, as new Federal 
buildings are authorized, recommends that hearingroom facilities be 
included in them. 

The continuing importance of providing adequate hearing rooms 
for Federal administrative hearings is evident. The ready availability 
of hearing rooms in each city permits an expeditious and efficient 
scheduling of cases, with less delay to the citizen and lower cost to the 
Government. The availability of a suitable hearing room enhances the 
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dignity and quality of the proceeding and conveniences its partici- 
pants. The Conference plans to monitor the implementation of the 
recommendation by the General Services Administration by means of 
periodic surveys of agency experience in obtaining adequate hearing 
rooms. 

Recommendation 2 

u.s. government organization manual 

(Adopted December 10, 1968) 

This recommendation was based upon a concern that the U.S. Gov- 
ermnent Organization Manual was not as useful as it could be because 
much of the text was outdated and often uninformative. The recom- 
mendation was designed to improve the Manual by a revision, updat- 
ing and simplification of its descriptions of agency structure and 
activities. 

As a result of the recommendation, the Office of the Federal Regis- 
ter, which publishes the Manual^ has made significant improvements in 
it. The descriptive statements of the various agencies have been revised 
in a common format and in language more understandable to the av- 
erage reader. A most useful addition is a highlighted box which pro- 
vides the office, address, and phone number where further information 
may be obtained. 

The recommendation has assisted the Office of the Federal Register 
in effectuating a substantial improvement in this important publica- 
tion. Members of the public are assisted in obtaining accurate and 
current information about the activities, structure and personnel of 
all Federal agencies. 

Recommendation 3 

parallel table of statutory authorities and rules 

(Adopted December 10, 1968) 

For many years the Code of Federal Regulations has contained a 
tajble consisting of a list of citations to the United States Code in 
numerical order and a corresponding list of C.F.R. citations indicat- 
ing the C.F.R. location of administrative regulations which imple- 
ment particular statutory provisions. The table has been of limited 
usefulness because it has not been kept complete and current. The rec- 
ommendation urged that the Office of the Federal Register remedy 
these deficiencies. 

The Office of the Federal Register advises that the parallel table 
of statutory authorities and rules is now complete and up-to-date. The 
Office plans to publicize the availability of the table to make it a more 
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useful research aid. Lawyers and others who have need for ready 
access to regulations which implement legislation now have a reliable 
reference source. 

Recommendation 4 

consumer bulletin 

(Adopted December 10, 1968) 

While the Federal Register has great value as an official and per- 
manent record of notices and actions of Federal agencies, its inevitable 
complexity and bulk interfere with its utility in providing information 
to diffuse and unorganized members of the general public such as 
consumers. The recommendation called for the publication of an easily 
understood summary of the many activities of the Federal Govern- 
ment of interest to consumers. 

The recommendation has been fully implemented. The Office of 
Consumer Affairs in the Executive Office of the President began the 
biweekly publication of Consumer Netos in April 1971. In February 
1972 the publication was expanded by the inclusion of a Consumer 
Register which contains highlights of actions noticed in the Federal 
Register which are of particular interest to consumers. This publica- 
tion, which is written in simple, nontechnical, laymen's language, 
reaches an estimated audience of 200,000 people and copies are distrib- 
uted on a free basis to Federal and State officials and legislators, to 
members of the press, and to consumer groups. 

Full implementation of this recommendation has provided the gen- 
eral public with current information about Government programs 
and activities which vitally affect their interests. 

Recommendation 5 

representation of the poor in agency rulemaking of direct 
consequence to them 

(Adopted December 10, 1968) 

While Federal administrative agencies are highly responsive to the 
views and information they receive, the administrative process has 
suffered because only the views of highly organized groups, especially 
those which have a substantial economic interest in the proposed action, 
are consistently and ably presented. The views and interests of the 
poor, or of diffuse and unorganized groups such as consumers, have 
only rarely been heard in Federal administrative proceedings. 

This recommendation, which preceded recent discussion of legisla- 
tion to create an independent Federal "consumer advocate," is pri- 
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marily addressed to enhancing the representation of the poor in agency 
rulemaking proceedings. It calls upon agencies to revise and strengthen 
their procedures to assure that the views of poor persons are con- 
sidered in administrative actions which affect them. It also calls for 
the establishment by statute of an organization to act as an advocate 
on behalf of the poor in Federal administrative proceedings and in 
judicial review of administrative actions. 

Agencies which conduct proceedings affecting poor persons state 
that they are now making special efforts to see that the views of the 
poor are fully represented in these proceedings. In addition, a branch 
of the National Office of Legal Services of the Office of Economic 
Opportunity is engaged in advocacy of the interests of the poor before 
administrative agencies and courts. 

The Administrative Conference has supported proposed legisla- 
tion to establish a "People's Counsel Corporation" (see S. 3439, 91st 
Cong., reintroduced with amendments, S. 1423, 92d Cong.), and to 
establish a Consumer Protection Agency to advocate the interests of 
consumers in Federal administrative proceedings (see H.R. 10835, 
92d Cong., passed by the House in 1971, and S. 1177, 92d Cong.). 
Legislation to provide for the establishment and funding of an inde- 
pendent Legal Services Corporation, which would be authorized to 
provide representation to indigent persons in administrative proceed- 
ings, has also been receiving a great deal of Congressional attention 
(See H.R. 8163; S. 2007, enacted by the Congress but vetoed by the 
President in 1971; S. 3010; S. 3193; and H.R. 12350). 

Although the specific form of the Conference's recommendation — 
the creation of a "Poor People's Counsel" — has not received wide 
support, the work of the Conference has had the effect of broadening 
the participation of the poor in Federal administrative proceedings. 
The voluntary action taken by many Federal agencies and the likeli- 
hood of further legislation on this subject give promise that the views 
of the poor and of consumers will be presented in agency proceedings, 
with resulting improvements in the decisionmaking process. 

Recommendation 6 

delegation of final decisional authority subject to discretionary 
review by the agency 

(Adopted December 10, 1968) 

In some agencies with a substantial number of formal hearings, 
agency heads devote a significant portion of their time to the review 
of routine cases which have little if any policy implications. This 
practice diverts the energies of agency heads from more important 
tasks and harms public and private interests by delaying the decision 
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of cases. The Administrative Conference, after studying the experi- 
ence of a few agencies with intermediate review boards or with 
certiorari- type review of hearing examiner decisions, concluded that 
other agencies should consider the adoption of these techniques. 

The recommendation calls upon agencies which have a substantial 
number of on-the-record proceedings to establish either an inter- 
mediate review board to hear appeals from hearing examiner decisions, 
or, alternatively, to provide th^^t examiner decisions shall be final, 
subject to discretionary review by the agency heads. The recommenda- 
tion supported the existing practices of the FCC, ICC, and Patent 
Office, which had established intermediate review boards, and of the 
CAB, which had developed a certiorari procedure for the review 
of examiner decisions. The recommendation has been followed by the 
AEC, which has established an intermediate review board. The NLKB, 
with the support of the Conference, has sought to persuade Congress 
to enact legislation which would accord greater finality to the decisions 
of its hearing examiners (see § 1 of H.R. 7152, 92d Cong., 1st sess.). 

Agencies which have delegated greater decisional authority to sub- 
ordinate boards and to hearing examiners have reported that the 
procedure results in more expeditious decisions of higher quality. En- 
hancing the status of hearing examiner decisions improves the morale 
of examiners and the quality of their work. The practice also relieves 
agency heads of the burden of deciding routine cases, allowing them 
to devote their attention to major regulatory policies and programs. 

Recommendation 7 
elimination of jurisdictional amount requirement in judicial 

REVIEW 

(Adopted December 10, 1968) 

Statutory provisions for judicial review of Federal agency actions 
at the instance of persons aggrieved do not require that any specific 
amount of money be involved in the controversy. But in the case 
of so-called "non-statutory" review of agency action, the person 
aggrieved must sometimes rely on a statutory provision, 5 U.S.C. 
§ 1331 (a), granting Federal courts jurisdiction to hear cases involving 
Federal questions, and in such cases the plaintiff must satisfy the 
statutory requirement that the amount in controversy exceed $10,000. 
Since there are some rights, such as citizenship or entitlement to a 
draft deferment, which are not easily stated in monetary terms, the 
jurisdictional-amount requirement serves in this limited category of 
cases as an undesirable restriction on the availability of judicial review. 

The recommendation calls for the elimination of the jurisdictional- 
amount requirement in actions in U.S. district courts in which the 
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plaintiff seeks judicial review of the legality of Federal adminis- 
trative action. It is part of a series of three recommendations (Nos. 
7, 9, and 18), all of which are designed to streamline and improve 
judicial review of administrative action by removing technical barriers 
that serve no useful purpose. 

Legislation to implement the recommendation was introduced in 
the 91st Congress (S. 3568) and hearings were held in May 1971. 
The bill has been reintroduced in the 92d Congress (S. 598) and is 
under consideration by the Senate Committee on the Judiciary. Enact- 
ment of this legislation would improve judicial review by eliminating 
an unnecessary and unwarranted technicality. 

Recommendation 8 

judicial review of interstate commerce commission orders 

(Adopted December 10, 1968) 

Unlike the orders of other independent regulatory agencies, orders 
of the Interstate Commerce Commission are reviewed by specially 
constituted three-judge U.S. district courts, with a right of direct 
appeal to the Supreme Court of the United States. This departure 
from the norm is undesirable for several reasons : the burden and delay 
involved in the creation of a special three-judge court in each case; the 
enlarged possibilities of forum-shoping available to litigants; and 
the extra workload created for the Supreme Court by the statutory 
right of appeal. 

The recommendation calls for the elimination of judicial review of 
ICC orders by specially constituted three-judge district courts, and 
the substitution of the procedure applicable to other independent 
regulatory agencies — a petition for review in a U.S. Court of Appeals 
with review of its decision by the Supreme Court only by writ of 
certiorari. 

Legislation to implement this recommendation (S. 3597, 91st Cong.) 
has received substantial support. But the inability of the Department 
of Justice and the Interstate Commerce Commission to agree on the 
details of the legislation has thus far blocked its enactment. The 
Senate Judiciary Sufboonrniitttee on Improvement in Judicial Macihin- 
ery is now considering this subject along with other issues relating to 
three- judge district courts. 

The existing procedure for judicial reveiw of ICC orders places 
an unwarranted and unnecessary burden on the Federal courts. Sub- 
stitution of the review procedures presently applicable to the other 
independent regulatory agencies would provide savings of time and 
expense. 
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Recommendation 9 

statutory reform of the sovereign immunity doctrine 

(Adopted October 21, 1969) 

The doctrine of sovereign immunity, which prevents suits against 
the United States except as Congress has consented to suit by statute, 
has never stood in the way of judicial examination of the constitu- 
tionality and lawfulness of the official actions of Federal officers. A 
variety of statutory review provisions authorize judicial review of 
many Federal administrative actions; and most of the remainder 
have been subject to judicial review in injunction and mandamus 
actions against the individual officer. A highly technical, confused 
and erratic body of law, however, sometimes prevents a Federal court 
from passing on the legality of Federal administrative action. The 
purpose of this recommendation is to remedy this injustice. 

The recommendation calls for legislation to eliminate the defense 
of sovereign immunity in actions in Federal courts in which it is 
claimed that a Federal agency or officer engaged in unlawful conduct. 
The recommendation would not affect the monetary liability of the 
United States, but deals only with specific relief. 

Hearings on legislation to implement the recommendation were held 
in May 1971 (S. 3568, 91st Cong.), at which opposition was expressed 
by tihe Depantmenlt of Jusitice, based on fears, in our view exaggerated, 
that the legislation would produce a substantial amount of new litiga- 
tion. The bill has been reintroduced in the 92d Congress and is under 
consideration by the Senate Committee on the Judiciary (S. 598). 

The archaic, confused and erratic application of the sovereign 
immunity doctrine to bar judicial review of administrative action 
results in injustice to private citizens and creates a highly technical 
issue, unrelated to the merits, for judicial determination. Officials of 
the United States, if their actions are otherwise subject to judicial 
review, should not avoid judicial scrutiny of the legality of their 
actions by assertinp- this technical defense. 

Recommendation 10 
judicial enforcement of orders of the national labor relations 

BOARD 

(Adopted October 21, 1969) 

The orders of the National Labor Relations Board, unlike those of 
all other Federal administrative agencies, are not self -enforcing. The 
Board must institute a judicial proceeding to obtain enforcement, 
and until enforcement is obtained no sanctions attach to violation. 
The effect of this anachronism is to encourage employers or unions 
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against whom Board orders are directed to postpone compliance 
with a Board order solely for purposes of delay. Requiring the Board 
to seek judicial review of orders which are not contested on the merits 
also imposes an unnecessary workload both on the Board's staff and 
on the already overburdened courts of appeals. 

The recommendation would make orders of the NLRB, like those 
of other Federal administrative agencies, automatically enforceable 
unless the person against whom the order is directed seeks to challenge 
the order in court. Legislation to implement the recommendation 
(H.R. 7152, 92d Cong., 1st sess.) has been introduced and hearings 
have been held. While the legislation has received wide support, it 
is opposed by management interests and has not been reported out of 
committee. 

Providing that NLRB orders take effect automatically unless 
challenged in court would result in the elimination of delay in the 
enforcement of Board orders and in savings of time and money to 
both the Board and the Federal courts. 

Recommendation 11 

PUBLICATION or A "gUIDE TO FEDERAL REPORTING REQUIREMENTS" 

(Adopted October 21, 1969) 

There is no readily available compendium of the thousands of re- 
porting requirements that are contained in Federal statutes and regu- 
lations. This recommendation urges the General Services Administra- 
tion to publish a "Guide to Federal Reporting Requirements," similar 
in nature to the "Guide to Record Retention Requirements" which it 
now publishes. There is need for a complete and accessible compilation 
of these requirements. 

The General Services Administration has reported that work on this 
project has been deferred by reason of other priorities and lack of 
necessary manpower and funds. It is hoped that these obstacles will be 
overcome. Government efficiency would be improved by a greater work- 
ing knowledge of Federal reporting requirements. The elimination of 
unnecessary, excessive or duplicative filing requirements on private 
businesses and persons might result from such a compilation. 

Recommendation 12 

analytical subject indexes to selected volumes of the code of 
federal regulations 

(Adopted October 21, 1969) 

The utility of the Code of Federal Regulations is impaired by the 
absence or inadequacy of subject-matter indexes which assist the 
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reader in finding the pertinent regulation for which he is searching. 
Since many regulations have the force of law and persons subject to 
them may be subject to sanctions for noncompliance, the adeqaucy of 
indexes to these regulations is not an unimportant matter. 

The recommendation calls upon each Federal agency, with the as- 
sistance of the Office of the Federal Register, to supply and improve 
the subject-matter indexes to the titles of C.F.R. which contain its reg- 
ulations. The Office of the Federal Register reports that a number of 
agencies have improved their indexes, and that it is giving attention to 
more general methods of improving the indexing system. If this is 
done, the Code of Federal Regulations will better serve its basic pur- 
pose of informing members of the public of the requirements of law 
which they are required to observe. 

Recommendation 13 
elimination of duplicative hearings in faa safety decertification 

CASES 

(Adopted October 29, 1969) 

Prior to May 1, 1970, an aircraft pilot licensed by the Federal Avia- 
tion Administration was entitled to two evidentiary hearings before 
suspension or revocation of his pilot's certificate : a full hearing was 
held by the Federal Aviation Administration and then the pilot was 
also entitled to a trial de novo before the National Transportation 
Safety Board. The recommendation urged the elimination of the hear- 
ing before the FAA on the grounds that it was duplicative and 
unnecessary. 

The recommendation was fully implemented when the Federal Avia- 
tion Administration adopted a regulation terminating, effective May 1, 
1970, its procedures for a formal hearing (see 35 F.R. 5465). Pilot 
decertification hearings are now held only before the National Trans- 
portation Safety Board, although they are preceded by an FAA inves- 
tigation and conference which provides information to the pilot and 
an opportunity for settlement. 

The recommendation has resulted in the elimination of a wasteful 
and unnecessary hearing without any sacrifice of procedural safe- 
guards to affected pilots. The FAA reports that the new procedures 
are working well and that there has been a reduction in the time and 
cost of processing enforcement actions, with resulting savings to both 
the pilot and the agency. The National Transportation Safety Board 
reports that the elimination of the FAA formal hearing has served to 
expedite proceedings; has resulted in no prejudice to the rights and 
interests of the airmen involved ; and, although it has increased the 
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workload of its examiners to some extent, the result is regarded as 
clearly in the public interest. 

Recommendation 14 

COMPILATION of STATISTICS ON ADMINISTRATIVE PROCEEDINGS BY FEDERAL 
DEPARTMENTS AND AGENCIES 

(Adopted October 21, 1969) 

The Administrative Conference undertook in 1968 to continue the 
previous efforts of the temporary Conference of 1961-62 and of the 
Senate Judiciary Committee's Subcommittee on Administrative Prac- 
tice and Procedure. This effort involved the compilation of elaborate 
statistics on administrative proceedings for the fiscal years 1961-66. 
The utility of the information collected was limited because of incom- 
pleteness, variations in reporting, and the inability of the Conference, 
with its limited resources, to analyze and evaluate the resulting data. 
On the basis of this experience, a determination was made that the 
endeavor was not worth the effort that it entailed. It was believed that 
improvement of the statistics compiled and published by individual 
agencies would prove of greater benefit. 

The recommendation calls on each agency to compile and publish 
statistics adapted to its own needs but in conformance with certain 
minimum standards. In particular, each agency was requested to com- 
pile data indicating the number of proceedings of various types which 
it conducted and the time and manner of their disposition. 

Agency responses indicate general approval of the recommendation 
and an intention to comply. A number of agencies now are compiling 
and publishing more detailed statistics concerning their administra- 
tive proceedings. Recent reports received from some 34 Federal agen- 
cies, however, indicate the need for a much more elaborate effort in 
order to provide meaningful information about administrative case- 
loads and delays. This is especially true if any attempt is to be made 
to use statistical data as a basis for comparative evaluation of admin- 
istrative delay and performance. 

Recommendation 15 

consideration of alternatives in licensing procedures 

(Adopted October 21, 1969) 

Social and technological changes in an increasingly complex world 
have created a new awareness of the interrelationship of many phe- 
nomena that were previously considered separately. The preoccupation 
of some administrative agencies with a specific program mission and 
with their own past policies has sometimes resulted in a failure to 
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place a developing problem in its broader social perspective. Scenic 
Hudson Preservation Conference v. Federal Power OommAssion^ 354 
F. 2d 698 (2d Cir, 1965), which requires an agency to explore and 
consider possible alternatives to the specific plan proposed by an ap- 
plicant, served as a useful reminder that an agency should not view- 
its problems in a narrow perspective. 

The recommendation provides that agencies exercising licensing 
functions should seek to create procedures fitting the particular cir- 
cumstances which will assure appropriate consideration of alternatives 
where necessary, and at the same time will permit effective adminis- 
tration of the licensing functions. It was designed as a guideline to 
stimulate agency thought and foresight as a consequence of the Scenic 
Hudson case. 

The question of the extent of an agency's obligation to consider 
alternatives, including those beyond its authority to act upon, has 
become more critical since the enactment of the National Environ- 
mental Policy Act of 1969, which became effective in 1970. Court 
decisions interpreting and applying the environmental-impact-state- 
ment procedure of that act have raised a number of important ques- 
tions which are now under consideration by the Conference. There is 
need to strike a proper balance between adequate consideration of en- 
vironmental issues in licensing proceedings and the necessity for rela- 
tively prompt dispositions in such proceedings. 

Eecommendation 16 

elimination of certain exemptions from the apa rulemaking 

requirements 

(Adopted October 21, 1969) 

Section 4 of the Administrative Procedure Act, 5 U.S.C. § 553, 
exempts from its notice- and-comment rulemaking provisions rules 
"relating to * * * public property, loans, grants, benefits, or con- 
tracts." Whatever the original justification for these exemptions, it is 
now apparent that the general public has a vital interest in the promul- 
gation and content of general regulations governing such matters as 
the use and disposition of public land, the terms on which individuals 
contract with the Federal Government, and their eligiblity for grants 
and benefits. 

The recommendation calls for legislation to amend the Administra- 
tive Procedure Act to delete these exemptions and, in the meantime, 
for agencies to comply voluntarily with APA rulemaking procedures 
in otherwise exempt proceedings. 

The recommendation has been largely implemented by voluntary 
agency action with respect to regulations dealing with public prop- 
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erty, loans, grants and benefits. About 20 departments -or agencies 
have published rules or policy statements which commit the agency to 
the use of notice-and-oomment rulemaking procedures in these areas. 
Several agencies, however, including the Department of Defense, have 
been unwilling to adopt APA rulemaking procedures with respect to 
rulemaking involving Government contracts. Legislation which would 
implement the recommendation in its entirety has been introduced in 
the Congress (S. 1414, 92d Cong., 1st sess.), but has not been enacted. 
The general principle is clear— rulemaking which is of vital interest 
to a large number of people should be accompanied by the notice-and- 
comment procedures of 5 U.S.C. § 553, unless, in accordance with that 
section, the agency finds that "notice and public procedure * * * are 
impracticable, unnecessary, or contrary to the public interest." The 
opportunity for the public to participate in rulemaking actions is 
likely to improve the quality of the rules as well as to increase their 
public acceptability. 

Eecommendatiok 17 

RECRUITMENT AND SELECTION OF HEARING EXAMINERS; CONTINUING 
TRAINING FOR GOVERNMENT ATTORNEYS AND HEARING EXAMINERS; 
CREATION OF A CENTER FOR CONTINUING LEGAL EDUCATION IN GOVERN- 
MENT 

(Adopted October 22, 1969) 

The performance of the Federal administrative process is largely 
influenced by the calibre and training of the lawyers who participate 
in this process. This recommendation is designed to improve the 
quality of the legal ser\aces provided to the Federal Government by 
dealing with three related subjects: (1) recruitment and selection of 
hearing examiners; (2) continuing legal training for Government 
attorneys and hearing examiners; and (3) the establishment of a cen- 
ter for continuing legal education in the Federal Government. 

With respect to the selection of hearing examiners, the Conference 
recommendation called for enlarging the base of recruitment by 
recognizing trial experience as one basis for qualification, experi- 
mental departure from the policy of selective certification of examiners 
in favor of a general register of eligibles, and experimental intern 
program to supplement direct appointment of examiners, and relaxa- 
tion of the requirements of the Veterans Preference Act in the selection 
of examiners. The U.S. Civil Service Commission has adopted the 
first of these proposals. No plans are presently under way, however, to 
implement the remainder. 

The Conference has worked with the Civil Service Commission to 
strengthen the Federal programs concerned with continuing training 
of lawyers and hearing examiners. The Commission has expanded and 
improved its programs in this area. Legislation to establish a "Federal 
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Administrative Justice Center" to conduct programs of continuing 
education was introduced and hearings held in May 1970 (S. 3686, 
91st Cong., 2d sess.), and the legislation has been reintroduced in the 
92d Congress (S. 597). The Civil Service Commission opposes the 
establishment of a separate agency to perform these functions. Whether 
or not this function is placed in a new agency, continuing efforts are 
required to ensure that the Federal Government attracts and retains 
lawyers of the very highest ability. 

Recommendation 18 

parties defendant 

(Adopted June 2, 1970) 

Many Federal agencies cannot be sued in their own name and a 
person who seeks to obtain judicial review of their actions must take 
care to name the proper official as a party defendant. Technical de- 
fects of this kind have occasionally precluded judicial review of an 
otherwise meritorious case. The recommendation is designed to clarify 
and simplify the law of parties defendant to preclude dismissal of 
j ust cases on this ground. 

The recommendation has been combined in a legislative proposal 
with recommendations 7 and 9, dealing respectively with the juris- 
dictional-amount requirement and sovereign immunity as a barrier 
to judicial review of administrative action. Hearings have been held 
on the legislation (S. 3568, 91st Cong.) and the bill, reintroduced in 
the 92d Congress (S. 598), is under consideration by the Senate Com- 
mittee on the Judiciary. There is general acceptance of the provisions 
of this legislation which deal with jurisdictional amount (Recom- 
mendation 7) and parties defendant (Recommendation 18) ; only the 
aspects relating to sovereign immunity (Recommendation 9) are op- 
posed by the Department of Justice. 

Recommendation 19 

SEC no-action LETTERS UNDER SECTION 4 OF THE SECURITIES ACT OF 

1933 

(Adopted June 2, 1970) 

There is a tendency on the part of some administrative agencies to 
maintain flexibility and centralized discretion by refraining from pub- 
lishing rules, standards and even decisions. At the extreme, a regime of 
"secret law" may result in inconsistent decisions, failure to articulate 
standards, and inability of affected persons or the public to know and 
evaluate the policy choices that an agency has made. The Committee 
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on Informal Action of the Administrative Conference has undertaken 
a series of studies of the exercise of discretion by particular agencies; 
and this was the first formal recommendation to result from this effort. 

The recommendation called upon the Securities and Exchange Com- 
mission to promulgate rules setting forth the legal interpretations, 
policies and standards which guide its discretion in determining regis- 
tration obligations in the issuance of "no-action letters"; to sum- 
marize and make public its more important "no-action" rulings; to 
discontinue the issuance of such letters in routine situations; and to 
publicize the significant aspects of all future "no-action" letters, sub- 
ject to deletion of confidential information. 

In December 1970, in partial response to the recommendation, the 
SEC adopted procedural rules under which most "no-action letters" 
and other interpretative rulings became publicly available (35 F.R. 
117Y9). Subsequently, the SEC promulgated standards which elimi- 
nate the need for letter rulings in a large number of situations (Eule 
144, effective April 15, 1972, SEC Release No. 52231 ) . 

The publication of individual rulings and the adoption of rules of 
general applicability inform the public of the requirements that the 
agency plans to impose on private conduct. The availability of this 
information also eliminates many individualized requests for inter- 
pretive advice which would otherwise need to be handled. This recom- 
mendation of the Conference has made more information available to 
the public while reducing substantially the number of requests for 
advice which the SEC staff must handle. 

Eegommendation 20 

SUMMARY decision IN AGENCT ADJUDICATION 

(Adopted June 2, 1970) 

Trial procedures., which are time-consuming and expensive, are 
appropriate only for contested issues of fact. Adjudicatory proceed- 
ings which turn on questions of law or policy are appropriately decided 
on the basis of briefs or oral argument or both. 

This recommendation adapts for the use of administrative agencies 
the successful "sunmiary judgment" techniques of Federal courts 
and of some agencies. The recommendation urges agencies to avoid 
unnecessary evidentiary hearings where no genuine issue of material 
fact exists by adopting suggested procedures for summary decision. 

A number of Federal agencies were employing summary decision 
procedures with success prior to the adoption of this recommendation. 
Others have subsequently adopted procedural rules implementing 
the regulation. For example, the Federal Communications Commis- 
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sion (37 F.R. 7504) and the Occupational Safety and Health Review 
Commission (49 C.F.K 1100.45) have recently done so. 

Unnecessary time and expense can be eliminated through the adop- 
tion of modem procedural devices which expedite the handling of 
proceedings without sacrificing the citizen's right to a full hearing 
on contested issues of fact. 

Recomimendation 21 

discovery in agency adjudication 

(Adopted June 2, 1970) 

The provision of information to the participants in an adjudicatory 
proceeding has an important bearing on the quality and length of 
a trial. The availability of broad discovery under the Federal Rules 
of Civil Procedure, while it may sometimes be productive of delay 
or expense, is generally viewed as an important factor in expediting 
trials and producing relevant facts on which a just result may be 
reached. Discovery may operate as a similarly valuable tool in ad- 
ministrative adjudication, despite the greater variety of administra- 
tive functions which involve formal hearings. 

The recommendation calls upon each agency that conducts evi- 
dentiary hearings subject to the Administrative Procedure Act to 
adopt minimum discovery procedures, including provisions with re- 
pect to: prehearing conferences, exchange of witness lists and evi- 
dentiary exhibits, depositions, written interrogatories, requests for 
admissions, production of documents, protective orders and subpoenas. 

A number of agencies have implemented the recommendation in 
whole or in part. For example, the Atomic Energy Commission, Fed- 
eral Maritime Conunission, Occupational Safety and Health Review 
Commission, and the Postal Rate Commission have adopted or revised 
procedural rules in accordance with the recommendation. 

The liberal rules of discovery in civil litigation in U.S. district 
courts have demonstrated that discovery is a valuable tool for getting 
at the truth. While there are some special problems in adapting liberal 
discovery to the entire universe of administrative adjudication, 
major benefits will accrue in terms of shortened records and more 
sharply focused hearings if detailed information is provided in 
advance of trial. 

Recommendation 22 

practices and procedures under the renegotiation act of 19 51 

(Adopted June 2, 1970) 

The Federal Government is now the purchaser of a substantial por- 
tion of the goods and services produced by the economy. The f air- 
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ness and appropriateness of the procedures applied to those who deal 
with the Federal Government is therefore a matter of great impor- 
tance. This recommendation deals with the practices and procedures 
which have arisen under the Renegotiation Act of 1951. 

The recommendation calls upon the Renegotiation Board to publi- 
cize its criteria for making excess-profit determinations, to provide 
contractors with reasoned decisions, and to make the performance re- 
ports of procurement agencies available to contractors. An accompany- 
ing resolution suggests that the Tax Court revise the rules governing 
the burden of proof in judicial review of renegotiation determinations. 

The Renegotiation Board substantially complied with the recom- 
mendation in early 1971 (see 86 F.R. 3807). Its new rules provide for 
the availability of performance reports, agreements and orders deter- 
mining excess profits, statements of facts and reasons, and letters not to 
renegotiate. 

Jurisdiction of judicial review of renegotiation cases was transferred 
to the U.S. Court of Claims by statute in 1971, In Lykes Bros. Steam- 
ship Co., Inc. V. United States (Ct. CI., No. 594-71, May 12, 1972), 
the Court of Claims held that the Government had the burden of 
proving, by a preponderance of the evidence, that the plairitiff realized 
excessive profits. The decision fully implements the. Conference 
resolution. 

The renegotiation process has important effects on the thousands 
of businessmen who provide services or materials to the Federal Gov- 
ernment. A more open procedure will have have important benefits 
in eliminating uncertainty and informing the public. 

Recommendation 23 

interlocutory appeal procedures 

(Adopted May 7, 1971) 

An immediate appeal to agency heads from a procedural or other 
ruling of a presiding officer tends to disrupt and delay the proceeding. 
On the other hand, an occasional interlocutory appeal may shortcut a 
lengthy hearing by providing an early determination of a central 
question of law or policy. Interlocutory appeal procedures for agency 
review of rulings by presiding officers must balance the advantages 
derived from prompt correction of an erroneous ruling against inter- 
ruption of the hearing process and other costs of piecemeal review. 
In general, interlocutory appeals should be permitted only in excep- 
tional situations. 

The recommendation urges agencies which have a substantial volume 
of adjudicatory proceedings to adopt procedures which permit inter- 
locutory appeals only in very limited circumstances. Except in extraor- 
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dinary circumstances, the allowance of an interlocutory appeal should 
not operate to stay the proceeding. 

Agency responses indicate that agencies which have a substantial 
number of formal adjudications have adopted procedures, in accord- 
ance with the recommendation, which restrict interlocutory appeals. 
The Federal Communications Commission, for example, recently has 
adopted such a rule. 

Reduction in the number of interlocutory appeals will expedite 
administrative trials and improve the process by vesting more au- 
thority in Federal hearing examiners, who are in the best position to 
control the proceeding. 

Recommendation 24 

principles and guidelines for implementation of the freedom of 

information act 

(Adopted May 7, 1971) 

The Freedom of Information Act of 1966, 5 U.S.C. § 552, was a 
major step in assuring that disclosure rather than secrecy would govern 
the activities of the Federal Government. This recommendation, which 
is in three parts, is designed to implement the act by the establishment 
of procedures which- will make information subject to disclosure under 
the act more readily available to the public. 

The first part of the recommendation sets forth general principles 
which call on agencies to adopt liberal policies in making informa- 
tion available to the public under the Freedom of Information Act. 
The second part sets forth detailed guidelines as a model of the kinds 
of procedures that would implement these general principles. Finally, 
the recommendation proposes the establishment of an inter-agency 
committee to establish Governmentwide criteria for fees charged for 
provision of information. 

Nearly all major Federal agencies have indicated substantial com- 
pliance with the general principles contained in the recommendation, 
A number of agencies, including the Civil Aeronautics Board, the 
General Services Administration, and the U.S. Information Agency, 
have adopted regulations complying fully with the model procedures. 
Many other agencies have the guideline procedures under active study. 
The Conference has also worked closely with the Subcommittee on 
Foreign Operations nad Government Information of the House Com- 
mittee on Government Operations, which has been holding extensive 
hearings on agency compliance with the Freedom of Information 
Act. 

The public interest has been advanced by the more ready avail- 
ability to the public of information about the Federal Government 
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and its activities. The work of the Administratrive Conference in this 
area has contributed to a greater compliance on the part of Federal 
agencies with the letter and spirit of the Freedom of Information 
Act. 

Eecommendatio^s- 25 

akticulation of agency policies 

(Adopted May Y, 1971) 

A major criticism of Federal administrative agencies in recent 
years has been their failure to articulate and publish the standards 
and policies employed in the effectuation of their statutory respon- 
sibilities. This recommendation, recognizing the desirability of agen- 
cies making their policies public to the greatest extent practicable, 
calls upon each agency which takes actions affecting substantial public 
or private rights to state the standards that guide its determinations 
and to make them readily available to the public. 

While the recommendation is hortatory in nature, many agencies 
have indicated that they are taking steps to state the standards that 
govern their actions through the publication of manuals, rules, deci- 
sions, etc. Several agencies have submitted specific illustrations of 
instances in which policies have been articulated. The recommenda- 
tion, along with other activities of the Conference that have increased 
public awareness of agency policies, may result in greater citizen con- 
fidence in the integrity of agency actions. 

Recommendation 26 

minimum procedures for agencies administering discretionary 

grant programs 

(Adopted May 7,1971) 

Federal agencies that administer grant programs have employed 
disparate and sometimes inadequate procedures to notify applicants 
of available programs and funds, the policies for awarding grants, 
and the actions taken on their applications. The increasing impor- 
tance of grant programs to public institutions and private groups 
makes the procedures by which these programs are administered a 
matter of great public concern. 

The recommendation calls upon agencies which administer discre- 
tionary grant programs to adopt minimum procedures which include : 
public notice of the availability of funds ; development of criteria for 
selection between competing applicants ; and notification to applicants 
of the actions taken upon their applications and requests. 
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While the recommendation is hortatory in character, the major agen- 
cies that administer grant programs, including the Departments of 
Agriculture, Defense, HEW, and HUD, have reported that they have 
or will adopt procedures which implement the recommendation. The 
Department of Transportation, Atomic Energy Commission, Small 
Business Administration and the Veterans Administration state that 
they are now in full compliance. Implementation of this recommenda- 
tion will improve the fairness of Federal grant programs by providing 
better information concerning grant programs and policies and by 
allowing all applicants to compete on more equal terms for grant funds. 

Recommendation 27 

procedukes of the immigration and naturalization service in 
respect to change-of-status applications 

(Adopted December 6, 1971) 

Decisions to change the status of aliens made by the Immigration 
and Naturalization Service are of enormous importance to thousands 
of aliens aJlected by these actions. An extensive study of this discre- 
tionary function, conducted with the full cooperation of the Service, 
produced suggestions for improving the procedural aspects of the 
program, a number of which have already been implemented by the 
Service. It also disclosed that lack of guidance as to decisional norms 
often results in inconsistent decisions. 

The recommendation calls upon the Immigration and Naturaliza- 
tion Service to establish rules and standards to guide decision of 
change-of-status cases, and to publish these standards as well as the 
opinions in significant cases. Public availability of administrative 
manuals and handbooks and of precedential decisions is also urged. 

The recommendation was formally transmitted to the Attorney 
General and the Commissioner of the Immigration and Naturalization 
Service in December 1971 with a request for a status report in June 
1972. Adoption of the recommendation by the Service would result in 
fairer procedures and more consistent decisions in this important ad- 
ministrative program. 

Recommendation 28 

public participation in administrative hearings 

(Adopted December 6, 1971) 

Private individuals and citizen organizations, often representing 
those without a direct economic or personal stake in the outcome, are 
increasingly seeking to participate in administrative proceedings in 
order to protect interests and to present views not otherwise adequately 
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represented. Agency decisionmaking benefits from the additional 
perspectives provided by informed public participation, provided the 
agency maintains control of the proceeding and does not permit undue 
delay. This recommendation is designed to make public participation 
in Federal administrative hearings meaningful ajid effective without 
impairing the agency's performance of its statutory obligations. 

The recommendation encourages agencies to allow persons whose 
interests or views are relevant and not otherwise represented to 
participate in administrative proceedings. The recommendation treats 
in detail with selection of intervenors, scope of participation to be 
allowed, reasonable limits on participation, and methods of informing 
the public about proceedings in which participation may be desired. 
Agencies are also urged to adopt procedures to minimize the costs of 
public participation. 

The recommendation has been brought to the attention of all affected 
Federal agencies and is currently under study. It has received favor- 
able attention in court decisions and Congressional hearings and from 
public interest law groups. Its adoption by all agencies would improve 
the quality of administrative decisionmaking by providing deciders 
with more and better information. Greater citizen acceptance of gov- 
ernmental decisions would also result if citizens were given an oppor- 
tunity to participate in the making of those decisions. 

Recommendation 29 

rulemaking on a record by the food and drug administration 

(Adopted December 6, 1971) 

The Federal Food, Drug, and Cosmetic Act requires the Food and 
Drug Administration (FDA) to hold a formal evidentiary hearing 
in connection with promulgation of certain types of rules of general 
applicability. Wliile there is a widespread belief that these trial-type 
procedures are ill-adapted to the adoption of rules of general applica- 
bility, the failure of the FDA to follow procedures utilized by other 
administrative agencies to facilitate the handling of complex, multi- 
party proceedings has aggravated the problem. 

The recommendation urges FDA in its formal rulemaking to make 
raore effective use of procedural devices, such as prehearing confer- 
ences, discovery, and use of written testimony, that have been found 
effective in expediting the trial of protracted proceedingsi. Additional 
procedural safeguards, such as internal separation of functions and 
the prohibition of certain ex parte communications, are also 
recommended. 

The recommendation was transmitted to the Secretary of Health, 
Education, and Welfare and the Commissioner of Food and Drugs 
shortly after its adoption, and they have concurred in the recommenda- 
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tion. The FDA has already implemonted in full the portions of the 
recommendation dealing with separation of functions and ex parte 
communications, and has agreed to implement the remaining provi- 
sions over the next few months. 

Implementation of the recommendation will improve the handling 
of these formal proceedings within their present statutory framework. 
A recommendation scheduled for consideration by the Administrative 
Conference in June 1972 carries this subject a step further by urging 
the FDA and other agencies to utilize less cumbersome procedures in 
the adoption of rules of general applicability which are now formu- 
lated after lengthy trial-type procedures. 

Recommendation^ 30 

modification and dissolution of ordeks and injunctions 

(Adopted December 6, 1971) 

Cease and desist orders issued by administrative agencies and in- 
junctions obtained by agencies from the Federal courts in the enforce- 
ment of regulatory stiatutes have generally been permanent in dura- 
tion. As a result of this practice, many orders and injunctions now 
outstanding that are decades old may serve no useful purpose and 
may cause unwarranted inconvenience and hardship to the persons 
against whom they are directed. 

The recommendation deals with this problem by urging each agency 
that issues a significant number of cease and desist orders tO' adopt a 
procedure whereby a person may request modification or vacation of a 
decree or order upon a showing that relief would be appropriate. The 
agency should also join in seeking court modification of such decrees 
and orders where appropriate. 

The recommendation is now under study by the agencies to which 
it applies. Adoption of the recommendation will ease occasional hard- 
ships resulting from the application of old and outmoded orders to 
private persons. 

Recommendation 31 

enforcement of standards in federal grant-in-aid programs 

(Adopted December 7, 1971) 

Federal agencies annually disburse billions of dollars in grants-in- 
aid to State and local governments and to private entities to subsidize 
activities in such areas as welfare, housing, transportation, urban 
devcilopment and renewal, law enforcement, education, pollution con- 
trol and health. While direct recipients of the grants are public and 
private bodies, the intended ultimate beneficiaries of the grant pro- 
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grams are private persons. The adminisitratioii of these programs has 
suffered from the lack of a complaint procedure with respect to non- 
compliance with Federal standards and from the absence of any sanc- 
tions for non-compliance other than the extreme measure of a total 
cut-off of funds. 

This recommendation, which has application only to agencies hav- 
ing substantial grant programs, proposes the establishment of publi- 
cized complaint-handling procedures to bring to light deficiencies in 
the progi'ams and the development of sanctions to assure compliance 
with Federal standards by grantees. Use of a range of sanctions to 
enforce Federal standards, including the imposition of special con- 
ditions or remedial steps, public disclosure of non-compliance, and 
the partial disallowance of funds, are encouraged. 

The recommendation has been brought to the attention of applica- 
ble Federal agencies and is currently under active study. The largest 
Federal grant-making agency, the Department of Health, Education 
and Welfare, is undertaking a careful review of the recommendation. 

Recommendation!^ 32 

broadcast of agency proceedings 

(Adopted June 8, 1972) 

The recommendation calls upon agencies to establish policies with 
respect to broadcast of agency proceedings and encourages broadcast 
coverage or proceedings involving issues of broad public interest, sub- 
ject to appropriate limitations and controls to prevent disruption 
and protect witnesses. A dissenting statement of some members of 
the Council takes issue with the assumptions on which the recom- 
mendation is based. 

Recommendation 33 

conflict-of-interest problems in dealing with natural resources 

of indian tribes 

(Adopted June 9, 1972) 

Legal disputes involving land and water rights of American In- 
dians have resulted in serious conflict-of-interest problems for agen- 
cies charged with the dual responsibility of carrying out public 
programs and acting as trustee for Indian interests. The recommenda- 
tion urges the enactment of legislation that would alleviate this con- 
flict-of-interest by providing Indians with independent legal counsel 
to protect their claims to natural resources. Prior to the enactment of 
such legislation, the Departonents of Justice and the Interior are urged 
to take administrative steps to ameliorate existing conflict-of-interest 
problems. 
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Recommendation 34 

PROCEDURES OF THE U.S. BOARD OF PAROLE 

(Adopted June 9, 1972) 

Determinations of the U.S. Board of Parole involving the grant, 
deferral or revocation of parole are of great importance to Federal 
prisoners and control more than two-thirds of the time served under 
Federal prison sentences. The recommendation, based on an extensive 
study of the Parole Board, proposes a number of changes in existing 
procedures designed to produce greater fairness and consistency in 
Board decisions and greater confidence on the part of prisoners in 
the justice of the parole process. These changes include the right to 
representation, access to information in the file, and statement of rea- 
sons for Board decisions. 

Recommendation 35 

• suspension and negotiation of rate proposals by federal 
regulatort agencies 

(Adopted June 9, 1972) 

This recommendation is concerned with the procedures by which 
the Civil Aeronautics Board, the Federal Communications Commis- 
sion, the Federal Power Commission, and the Interstate Commerce 
Commission suspend and investigate newly filed rate proposals. The 
recommendation, in addition to calling for improved procedures in 
connection with rate suspensions, deals with the manner in which 
rate proposals are disposed of by means of negotiation or settlement. 
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COMMITTEE PROJECTS 



The major part of the work of the Conference is performed in its 
standing committees. Each member of the Conference is assigned to 
one of the committees. In the year 1971-72 there were 10 standing 
committees. Each committee ordinarily has two or more projects under 
consideration. Detailed research is performed under committee guid- 
ance and direction by academic consultants and by the staff of the 
Chairman's office. When a situdy has been compld^d and a recommen- 
dation approved by the commiMiee, the recommendation is transmitted 
to the Council for consideration and comment. It is then submitted 
to the assembly for final action. The assembly is free to adopt the rec- 
ommendation as proposed, to amend it, to refer it back to committee 
or to reject it entirely, and recent recommendations have been subject 
to searching and critical review at the plenary sessions. Each of the 
committees has a general field of inquiry suggested by its title. Many 
studies, however, are relevant to the interests of two or more commit- 
tees ; it is therefore the responsibility of the Office of the Chairman to 
prevent duplication of effort by coordinating the activities of the 
committees. 

1. Committee on Agency Organization and Procedure 
Chairman^ Max D, Paglin 

The major functions of this Committee are to conduct studies and 
make recommendations in the field of the assignment and delegation of 
responsibilities and authority within agencies, including the ade- 
quacy of procedures to review internal delegations, the need for 
greater delegations, and the desirability for procedural reforms in the 
area of separation of functions. 

The Committee's study of public participation in formal administra- 
tive proceedings was successuUy completed and led to the adoption by 
the Conference of Kecommendation No. 28. The Committee was as- 
sisted in this project by Prof. Ernest A. E. Gellhorn of the University 
of Virginia Law School and by members of the Chairman's stiaff . 

The Committee has commenced a major study of the role of the 
chairman in the independent regulatory agencies. The Committee is 
being assisted by Prof. David M. Welborn of the University of Kansas. 

The major responsibility for evaluating the American Bar Asso- 
ciation's proposals for amending the Admimsitratdve Procedure Act 
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has been assigned to this Committee. It will be assisted in this under- 
taking by members of the staff of the Ohadrman's office. 

At the close of the year the Committee was consolidated with the 
Committee on Personnel and will assume responsibility for the 
projects under way in the latter committee. 

2. C OTmrdttee on Claims Ad judications 

Chairman^ 8. Neil Hose^iball 

This Committee has as its primary responsibility the study of pro- 
cedures for the administrative determination of claims against the 
Government for money or property, including such matters as procure- 
ment contract procedures, reparations, and proceedings arising be- 
cause of damage to persons or property. 

Recommendation No. 33, regarding conflict-of-interest problems 
in dealing with the natural resources of Indian tribes, was developed 
by this Committee. Prof. Reid P. Chambers of the University of Cali- 
fornia Law School (Los Angeles) was the consultant on this project. 

The Committee is working with Prof. Dennis S. Aronowitz of 
Boston University School of Law on a study of the administration 
and coverage of the Federal Tort Claims Act. Professor Chambers, 
with the assistance of his colleague, Monroe E. Price, has undertaken 
for the Committee a further study of the procedures used by the 
Bureau of Indian Affairs on leasing Indian lands. A study of Govern- 
ment boards of contract appeals is being held in abeyance pending 
the completion of a similar study by the Commission on Government 
Procurement. The consultant on this project is Professor Richard E. 
Speidel of the University of Virginia Law School. 

3. Conymittee on Compliance and Enforcement Proceedings 

Chairman^ C. Roger Nelson 

This Committee conducts studies relating to compliance and enforce- 
ment policies, techniques, and procedures, including the issuance of 
cease and desist orders, the imposition of fines and penalties, and the 
application of other sanctions to assure compliance with applicable 
Government regulations. 

Two studies of the Committee resulted in Conference recommenda- 
tions during the year. Recommendation No. 30 dealt with the modi- 
fication and dissolution of orders and injunctions. Recommendation 
No. 31 proposed procedures for the enforcement of standards in 
Federal grant-in-aid programs. Prof. Edward A. Tomlinson of the 
University of Maryland School of Law was the consultant on the 
former recommendation, while Professor Tomlinson and Prof. Jerry 
L. Mashaw of the University of Virginia School of Law collaborated 
on a report supporting the latter. 
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At the close of the year the Committee had two studies under way. 
Prof. Harvey J. Goldschmid of Columbia University Law School is 
preparing a report on the administrative use of money penalties, and 
Prof. James O. Freedman of the University of Pennsylvania School 
of Law is completing a study of summary administrative action prior 
to a formal trial -type hearing. Also, in connection with the Confer- 
ence's evaluation of the American Bar Association proposals for 
amending the Administrative Procedure Act, Prof. Ernest Gellhorn 
has undertaken to prepare for the Committee a report on adverse 
publicity as a sanction in administrative proceedings. 

4. Commdttee on GranP and Benefit Programs 

Chairman^ Geoffrey C, Hazard^ Jr, 

The primary responsibility of this Committee is to conduct investi- 
gations and make recommendations respecting the procedures by 
which agencies administer Federal loan, grant, and benefit programs, 
including procedures for the award or termination of financial 
assistance. 

The Committee is presently in the midst of a comprehensive com- 
parative study of procedures for the award of disability benefits in 
various Federal agencies. The Committee has received from Prof. 
Robert G. Dixon of George Washington University Law Center a 
detailed research report on the handling of disability benefit claims 
in the Social Security Administration. This report has been pub- 
lished. The Committee, with the assistance of Prof. Jerry L. Mashaw 
and Miss Margaret Gilhooley of the Chairman's office stafT, is engaged 
in comparative studies of several aspects of all six Federal disability 
benefit programs. The Committee provided its views to the Commit- 
tee on Compliance and Enforcement Proceedings in connection with 
the development of Recommendation 31. 

The Committee has also received a report from Prof. Robert A. 
Burt, University of Michigan Law School, on admission and release 
procedures in Veterans Administration psychiatric hospitals. 

In its preliminary stages is a study of administrative procedures in 
grant programs undertaken by Miss Gilhooley. 

5. Committee on Inform^al Action 

Chairman^ Warner W. Gardner 

This Committee has a wide mandate to investigate procedures em- 
ployed in the large number of administrative programs where formal 
hearings are uncommon and broad discretion is the norm. A formal 
hearing is not an essential feature of fair procedure in all cases, and 
the Committee accordingly strives to recommend the procedure most 
suitable to each program it investigates. 
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The Committee's study of aliens' change-of-status applications cul- 
minated in a comprehensive Conference recommendation (Recom- 
mendation No. 27) for changes in Immigration and Naturalization 
Service procedures. Prof. Abraham D. Sofaer of the Columbia Uni- 
versity Law School was the author of an extensive report supporting 
the recommendation. 

A second recommendation developed by this Committee was ad- 
dressed to the procedures of the United States Board of Parole (Rec- 
onmiendaition No. 34). Prof. Phillip E. Johnson of the University of 
Oalifbrnia School of Law (Berkeley) was the consuliteint on that 
project. 

The Committee has under consideration a report by Prof. Michael R. 
Asimow of the University of California School of Law (Los Angeles) 
on advice to the public by Federal agencies and a report by Prof. 
Robert L. Rabin of Stanford University Law School on the exercise 
of discretion by the Department of Justice in the handling of agency 
referrals for criminal prosecutions. A study by Prof. William J. 
Lockhart of the University of Utah School of Law of the procedures 
for granting grazing permits is presently under way. 

6. Committee on Inform^ation^ Education and Reports 

Chairman^ TJiOTnas H, Wall 

The jurisdiction of this Committee relates to the availability and 
dissemination of public information on administrative procedures, 
policies, and actions, and to the appropriateness of reporting require- 
ments imposed upon private activities. 

Recommendation 32, dealing with broadcast of agency proceedings 
and proposed by the Committee, was approved at the Seventh Plenary 
Session after vigorous discussion. Prof. Robert W. Bennett of North- 
western University School of Law assisted ithe Committee in its work 
on this proposal. 

A study by Prof. Victor G. Rosenblum, Northwestern University 
School of Law, of the handling of citizens' complaints against Federal 
agency action was in progress at the end of the year. 

Under the committee reorganization approved in June the Com- 
mittee will be merged with the Committee on Rulemaking in a new 
committee, designated the Committee on Rulemaking and Public 
Information. 

7. Committee on Judicial Review 

Chairman^ Edwin F, Rains 

Changes in substantive responsibilities or in administrative proce- 
dures predictably have some impact on the caseload of the Federal 
judicial system. Thus, in addition to studying judicial review prob- 
lems generally, including greater uniformity in statutory judicial 
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review provisions, this Committee is also called upon to consider the 
changes in the workload of the courts which might be caused by 
such developments. 

The principal project of the Committee was a study of procedures 
for judicial review of Selective Service System determinations. The 
Committee is being assisted by Prof. Francis X. Beytagh, Jr., of the 
University of Notre Dame Law School. 

The Committee devoted a great deal of consideration to a report by 
Prof. G. Joseph Vining of the University of Michigan Law School 
on pre-enforcement judicial review and the doctrine of ripeness, but 
it decided to propose no recommendation on the subject at this time. 

8. Committee on Licenses and Authorizations 

Chairman^ Ben C. Fisher 

This Committee is chare:ed with the resr>onsibility to study proce- 
dures for the errant, denial, transfer, modification, suspension, or ter- 
mination of licenses or certificates to engage in activity which requires 
Government authorization. Its functions include the study of such 
matters as the imposition of special conditions upon licenses and pro- 
cedures applicable to a proposed abandonment of licensed activities. 

The Committee has jajiven most of its attention to problems of power 
plant licensing. It has under consideration a report from Prof. 
Aii^hur W. Murphy of Columbia Universitv Law School on the effects 
of the National Environmental Policy Act on the power licensing 
process and a report prepared by members of the staff of the Chair- 
man's office on current problems in Atomic Energy Commission licens- 
ing of powerplants. 

Also underway at the end of the year were a studv by Prof. Preble 
Stolz of the University of California Law School (Berkeley) of pro- 
cedures for the development and use of enAdronmental impact state- 
ments under the National Environmental Policy Act and a study by 
Prof. Peter L. Strauss of Columbia University Law School of 
Department of Interior procedures regarding mining claims on public 
lands. 

9. Committee on Personnel 

Chairman^ Earl W, Kintner 

The scope of this Committee's function is to seek means to enhance 
the competence, professionalism, and effectiveness of Federal hearing 
examiners, lawyers, and other personnel involved in the conduct of 
administrative proceedings. This includes such areas as recruitment, 
qualifications, appointment, training, compensation, tenure, and 
ethical standards. 

The Committee completed its consideration of a report by former 
Prof. Antonin Scalia and Prof. Richard A. Merrill, University of 
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Virginia School of Law, on the feasibility of establishing a pool of 
hearing examiners at the Civil Service Commission for loan to agen- 
cies facing a temporary need for hearing officers. The Committee also 
considered, with the assistance of Prof. Norman Thomas of the De- 
partment of Political Science, University of Cincinnati, a proposal 
for study grants or similar benefits for departing members of regula- 
tory conmiissions to ease the transition to private life and to preserve 
the member's independence during the final months of his term. The 
Committee resolved to propose no recommendations on either subject 
at this time. 

A major project has been the study of adverse action procedures for 
the discipline or removal of Federal employees. Prof, Merrill is the 
consultant to the Committee on this project. 

At the end of the year the Committee was consolidated with the 
Committee on Agency Organization and Procedure into a new Com- 
mittee on Agency Organization and Personnel. 

10. Comndttee on Rulemaking 

Chainnan^ Martin F, Richman 

The Committee on Rulemaking has a mandate to look into the 
appropriate definition of rulemaking, proper areas for its use, and 
the scope and form of procedures employed. It is charged especially 
with reviewing the method by which the views of the general public 
can be presented in rulemaking proceedings. 

The Committee's work led to a Conference recommendation at each 
plenary session during the year. In December the Conference adopted 
Recommendation No. 29, which proposes improvements in the pro- 
cedures for conducting on-the-record rulemaking in the Food and 
Drug Administration. Prof. Robert W. Hamilton of the University 
of Texas Law School prepared the supporting report. In June the 
Committee's proposed recommendation regarding suspension and 
negotiation of rate proposals by Federal regulatory agencies was 
adopted by the Conference (Recommendation No. 35), Prof. Ralph S. 
Spritzer of the University of Pennsylvania Law School assisted the 
Committee on this project. 

A follow-up study by Prof. Hamilton on formal rulemaking in 
other Federal agencies led to still another proposed recommendation 
which was considered at the June plenary session but referred back 
to the Committee for further consideration. 

As part of the Conference evaluation of proposals to amend the 
Administrative Procedure Act, the Committee is considering pro- 
posals to change the existing exemptions from the requirement for 
notice- and-comment rulemaking. Prof. Arthur Bonfield of the Uni- 
versity of Iowa College of Law is assisting the Committee. 
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Under the reorganization of committees adopted in June, the Com- 
mittee was redesignated as the Committee on Rvdemaking and Public 
Information. It will absorb the functions of the Committee on In- 
formation, Education and Reports, while its jurisdiction with respect 
to ratemaking will be transferred to the neWly organized Committee 
on Ratemaking and Economic Regulation. 
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ACTIVITIES OF THE CHAIRMAN'S OFFICE 



GENERAL 

As a result of expansion in staff the Ohairman's office was able to 
engage in a wider range of activities than in previous years. Staff 
studies furnished much of the groundwork for the report and recom- 
mendation (Recommendation No, 28) on public participation in 
formal administrative proceedings. A comprehensive report prepared 
by Messrs. Berg, Johnston, and Boyer on problems of nuclear power- 
plant licensing was transmitted to the Committee on Licenses and 
Authorizations. Miss Gilhooley devoted a major part of her time to 
work with the Committee on Grant and Benefit Programs in its com- 
parative study of disability benefit programs. Mr. Berg served as an 
observer with the committee of the American Bar Association con- 
sidering legislation to implement ABA recommendations for amend- 
ing the Administrative Procedure Act and in the development of Con- 
ference views on the proposal. A major effort, under the direction of 
Mr. Cushman, was made to secure implementation of Conference rec- 
ommendations. And other staff studies involved such matters as 
sovereign immunity, transcribing techniques and costs, and studies of 
trial-type hearings. 

The ^aff of the Chairman's office was called upon to assist a number 
of new agencies in establishing their administrative procedures as well 
as to advise older agencies on general questions of administrative pro- 
cedure. There is a growing demand for services of this type, both from 
the agencies and from Congressional committees. 

CONGRESSIONAL TESTIMONY 

The effect of the National Environmental Policy Act (NEPA) on 
decisionmaking by Federal administrative agencies was the subject of 
testimony in early March by Chairman Cramton before a joint hear- 
ing of the Senate Oommi'btees on Interior and Public Works. In the 
two years that have transpired since passage of the Act, there has been 
extensive and growing litigation of questions concerning the meaning 
or applicability of NEPA requirements. While the Chairman con- 
cluded that the beneficial aspects of NEPA outweigh the modest nega- 
tive effects, there may be danger signs on the horizon if reviewing 
courts treat the NEPA requirement of an environmental impact state- 
ment as a highly detailed, inflexible procedural mandate. The deci- 
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sionmaking processes of Federal agencies in complying with NEPA 
are matters of prime concern to the Administrative Conference, and 
several important studies are under way, including an in-depth study 
of AEC nuclear powerplant licensing procedures. 

The Subcommittee on Foreign Operations and Government Infor- 
mation of the House Committee on Government Operations held ex- 
tensive hearings in March 1972 on agency compliance with the Freedom 
of Information Act. The Chairman's testimony discussed in detail 
the status of implementation of Conference Recommendation 24, 
"Principles and Guidelines for Implementation of the Freedom of 
Information Act." He advised the Committee that most agencies agree 
with the general principles of the recommendation, but that few have 
]'educed them to specific rules. The fees charged by most agencies for 
routine reproduction of documents, he stated, are too high. The Chair- 
man urged Government- wide reconsideration of fee schedules for the 
search and production of information from Government files. 

Chairman Cramton also testified or submitted comments on legisla- 
tion to establish a consumer advocacy agency (Senate Committee on 
Government Operations, Nov. 4, 1971) ; to create a quiet title remedy 
against the United States (Senate Committee on Interior ajid Insular 
Affairs, Oct. 7, 1971) ; to create an Indian Trust Counsel Authority 
(Senate Committee on Interior and Insular Affairs, Nov. 23, 1971) ; 
to amend the Atomic Energy Act (Joint Conmiittee on Atomic 
Energy, Mar. 24, 1972) ; to improve the procedures of the U.S. Board 
of Parole (House Committee on the Judiciary, Apr. 26, 1972) ; and 
to authorize citizen suits to protect the environment (House Com- 
mittee on Merchant Marine and Fisheries, June 23, 1972). Legislation 
to amend the Administrative Conference Act was prepared, presented 
in hearings in each House, and is now awaiting final action. 
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TEXT OF RECOMMENDATIONS NOS. 27-35 
OF THE ADMINISTRATIVE CONFERENCE 



Eecommendation 27 

PROCEDURES OF THE IMMIGRATION AND NATURALIZATION SERVICE IN 
RESPECT TO CHANGE-OF-STATUS APPLICATIONS 

(Adopted Dec. 6, 1971) 

Section 245 of the Immigration and Nationality Act, 8 U.S.C. § 1255 
(1970), provides that an alien who meets all requirements for admis- 
sion as an immigrant may have his status adjusted "by the Attorney 
(jeneral, in his discretion and under such regulations as he may pre- 
scribe, to that of an alien lawfully admitted for permanent residence." 

The Immigration and Naturalization Service last year passed upon 
about 45,000 requests for such change-of-status. An extensive study of 
change-of-status actions, conducted with the cooperation of the Serv- 
ice, has produced a number of suggestions for the improvement of this 
process. Some of them have already been implemented by the Service.^ 
Other suggestions in the consultant's report that underlies this recom- 
mendation merit consideration by the Service,^ but are not recom- 
mended for Conference action. 



1 The principal suggestions in the report of the consultant which have in substantial 
part been implemented by the Immigration and Naturalization Service are : (o) Clarify to 
examiners that an application which cannot be granted because of visa unavailability 
should be rejected rather than denied. (6) Impress upon interviewing examiners the need 
to (1) assist the alien by pointing out to him any ground for relief which he may have 
overlooked, and (11) attach no prejudice to the alien's appearance at the interview with 
counsel, (c) The form advising of adverse action by the examiner should point out the 
avenues of available relief rather than stating "There is no appeal from this order." 
(d) When sec. 245 applications are initially filed with the special inquiry officer conduct- 
ing a deportation proceeding they should be referred to an examiner for adjudication. 

'The principal suggestions in the consultant's report which merit consideration by the 
Service although not incorporated in the Conference recommendation are: (a) The 
application form for .an extension of stay should (i) warn that a false statement may 
be grounds for a sec, 245 denial, and (11) Inquire as to membership only in proscribed 
organizations and not as to "all" organizations or groups of which the alien has at any 
time been a member, (ft) Experience Indicates that the routine Inquiries to the CIA, 
numbering over 45,000 a year, do not warrant the cost and possible delay which they 
entail, (c) The cumulative oral oath at the Interview should be eliminated, (d) An Inter- 
view or interrogation which may lead to a criminal prosecution should be conducted 
only after arrangements for the presence of counsel have been made for any alien who 
requests counsel, (e) The applicant should be advised when he Invokes the privilege of 
silence that this may lead to the denial of his application, and the reason for such a 
denial should be explained in the decision. (/) There should be written standards as to 
the availability of temporary departure during the pendency of a sec. 245 application. 
(g) Enforcement should be tightened and expedited by serving a deportation order to show 
cause with the adverse examiner's decision, (h) The special Inquiry officers conducting 
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The recommendation which follows should be adopted by the Im- 
migration and Naturalization Service in carrying out its functions 
under section 245. The Service should, moreover, consider the appli- 
cability of the recommendation and of the additional suggestions in 
the consultant's report to functions other than those under section 245. 

RECOMMENDATION 

A. Rttles and Standards of Decision 

Examiners who decide cases under section 245 usuaJly obtain little 
guidance from the statute, rules, standards, or precedents. The lack 
or inadequacy of such guidance often results in unequal justice and 
invites pressures upon Members of Congress to intervene in individual 
cases. A large proportion of the decisions under section 245 can and 
should be controlled by regulations which establish the rules and 
standards for decision. These regulations should crystallize the exist- 
ing body of precedents, staff instructions and established traditions of 
decision into a form which should in the ordinary case both control 
discretion and provide a publicly available body of the governing 
law. In drafting these regulations, the Service should seek to restrict 
unnecessary or unwarranted discretion in reaching individual deci- 
sions and should also seek to ensure that decisions are reached on 
grounds that have a direct relationship to the purposes of section 245. 

B. Reasoned Decisions and Precedents 

When neither rules nor standards provide effective guidance for the 
exercise of discretion, reasoned decisions and precedents may do so. 
The Service has made some effort to ensure that the reasons for its 
actions under section 245 be formulated and be publicly available, but 
more needs to be done in the following respects : 

1. Examiner decisions, — Examiner opinions which deny relief are 
now written and made publicly available. Opinions granting relief 
should also be written and made publicly available when they {a) 
involve difficult or novel questions, (&) represent a favorable exercise 
of discretion despite the presence of a permissible ground for denying 
relief, or (<?) involve an inquiry or request initiated by a Member of 
Congress or other official of the Federal Government. 

2. Decisions of Special Inquiry Ofjicers, — The Service is in the 
course of requiring that all opinions of special inquiry officers which 
reverse the decision of an examiner be transcribed and made publicly 
available, instead of being held in the taped record of the deportation 



deportation hearings should complete the docket forms more carefully, especially In 
respect to whether a renewed sec. 245 application has been filed, (i) Nonimmigrant status 
should not be revoked, and "voluntary departure" extended, as a routine step In waiver 
and private bill cases. 
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proceeding. The same should be done for other opinions of special in- 
quiry officers which in the judgment of the officer have precedential 
value. When there is a transcribed opinion relating to a case in which 
there was an examiner's opinion, the Service should make that fact 
apparent to a reader in order to prevent his inadvertent reliance upon 
a reversed decision; for example, the two related opinions could be 
filed next to each other in the public reading room files. 

3. Decisions relating to deferred enforcement. — Service decisions 
which defer convening a deportation hearing or enforcing a deporta- 
tion order should similarly be written and made publicly available 
when they {a) involve difficult or novel questions, (&) represent a 
favorable exercise of discretion despite the presence of a permissible 
ground for denying relief, or {c) involve an inquiry or request ini- 
tiated by a Member of Congress or other official of the Federal Gov- 
ernment. 

4. Decisions as precedents.— Th.^ examiners and special inquiry offi- 
cers in decisions under section 245 ordinarily give significant preceden- 
tial value only to the decisions of the Board of Immigration Appeals. 
Section 245 decisions should be reached upon the basis also of prece- 
dents established by the examiners and the special inquiry officers 
themselves. 

C. Publication 

1. Manuals and instructions. — The Service, which has indicated its 
intent to make its Operations InstmctioTis publicly available, should 
also make its handbooks and administrative manuals publicly avail- 
able, except as portions may be exempt under the Freedom of Infor- 
mation Act. 

2. Reports of decisions, — The printed reports of the Service should 
include all decisions of examiners and special inquiry officers which in 
the judgment of the Service have sufficient precedential value to war- 
rant nationwide circulation. 

3. Periodic revision. — The Service should periodically review and 
update its published regulations, decisional precedents and such of its 
information booklets and leaflets as identify the grounds for exercising 
discretion. The revised regulations should define to the extent prac- 
ticable the contemporary rules, standards and policies that the Service 
considers proper and upon which it instructs adjudicators to rely. 

4. Notice of opportunities for administrative review. — The Service, 
which no longer advises that there is "no appeal" from an adverse 
examiner's decision, should publish a simply worded pamphlet de- 
scribing, with relevant citations to statutory provisions and regula- 
tions, the available opportunities for administrative review of an 
adverse examiner's decision under section 245 and the ways by which 
enforcement of an order of deportation may be deferred. 
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D. Deferred Enforcement 

1. Administrative procedures, — The statutory provision for suspen- 
sion of deportation has been supplemented by several administrative 
procedures which defer enforcement. If the Service finds it feasible, 
these administrative procedures for deferring enforcement should be 
united, under a single descriptive category such as "deferred enforce- 
ment." In any case the rules, standards and precedents which govern 
or guide decision to defer deportation should be published in regula- 
tions ; and authority to defer enforcement should be delegated to the 
district directors. 

2. Private hills. — ^The Service now defers enforcement when a pri- 
vate bill is introduced for the relief of an alien and a committee of 
the Congress asks for a status report. The deferral continues so long 
as the bill (or successor bills introduced in subsequent Congresses) has 
not been disposed of. The Administrative Conference and the Service 
should discuss with the appropriate committees of the Congress 
whether, as seems plainly desirable, deportation should be deferred 
only until the expiration of the Congress succeeding the Congress in 
which the bill was introduced. 

Recommendation 28 

PUBLIC participation IN ADMINISTRATIVE HEARINGS 

(Adopted Dec. 7, 1971) 

Individuals and citizen OTganizations, often representing those with- 
out a direct economic or personal stake in the outcome, are increasingly 
seeking to participate in administrative hearings. Their concern is to 
protect interests and present views not otherwise adequately repre- 
sented in the proceedings. Agencies are exposed to the views of their 
staffs, whose positions necessarily blend a number of interests, and 
to the views of those whose immediate stake is so great that they are 
willing to undertake the cost of vigorous presentation of their private 
interests. The opportunity of citizen groups to intervene as parties in 
trial-type proceedings where their views are unrepresented, formerly 
challenged on doctrinal grounds that they lacked a sufficient interest 
to have "standing," has been greatly broadened by statutes, administra- 
tive actions, and judicial decisions. Agency decisionmaking benefits 
from the additional perspectives provided by informed public par- 
ticipation. However, the scope and manner of public participation 
desirable in agency hearings has not been delineated. In order that 
agencies may effectively exercise their powers and duties in the public 
interest, public participation in agency proceedings should neither 
frustrate an agency's control of the allocation of its resources nor un- 
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duly complicate and delay its proceedings. Consequently, each agency 
has a prime responsibility to reexamine its rules and practices to make 
public participation meaningful and effective without impairing the 
agency's performance of its statutory obligations. 

RECOMMENDATION 

In connection with agency proceedings where the agency's decision 
is preceded by notice and an opportunity to be heard or otherwise to 
participate — namely, notice-and-comment rulemaking, on-the-record 
rulemaking and adjudication — each agency should, to the fullest ex- 
tent appropriate in the light of its capabilities and responsibilities, 
apply the following criteria in determining the scope of public par- 
ticipation and adopt the following methods for facilitating that 
participation : 

A. Intervention or Other Participation 

Agency rules should clearly indicate that persons whose interests 
or views are relevant and are not otherwise represented should be 
allowed to participate in agency proceedings whether or not they have 
a direct economic or personal interest. Whatever the form of the pro- 
ceeding, reasonable limits should be imposed on who may participate 
in order (a) to limit the presentation of redundant evidence, (&) to 
impose reasonable restrictions on interrogation and argument, and 
(c) to prevent avoidable delay. In every determination of whether 
participation is appropriate, the agency should also determine whether 
the prospective participant's interests and views are otherwise repre- 
sented and the effect of participation on the interests of existing 
parties. 

1. Notice-and-comment ruJemaJcing proceedings, — Agencies en- 
gaging in notice-and-comment rulemaking should, to the extent feasi- 
ble: {a) make available documents, materials and public submissions 
upon which the proposed rule is based; (&) invite the presentation 
of all views so that the agency may be apprised of any relevant con- 
sideration before formulating policy; {c) develop effective means of 
providing notice to the affected public and to groups likely to possess 
useful information ; and {d) if there is a hearing, allocate time fairly 
among all participants, 

2. On-the-record rulemaking and adjudicative hearings, — Public 
participation should be freely allowed in trial-type proceedings where 
the agency ad^ion is likely to affect the interests asserted by the par- 
ticipants. Intervention or other participation in enforcement or li- 
cense revocation proceedings should be permitted when a significant 
objective of the adjudication is to develop and test a new policy or 
remedy in a precise factual setting or when the prospective intervener 
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is the de facto charging party. Public participation in enforcement 
proceedings, license revocations or other adjudications where the 
issue is whether the charged respondent has violated a settled law or 
policy should be permitted only after close scrutiny of the effect of 
intervention or other participation on existing parties. 

B. SELECTIOISr OF In^tervenees 

Intervention by a particular group or person as a party in a trial- 
type proceeding should depend upon a balancing of several factors, 
including: 

(a) The nature of the contested issues ; 

(h) The prospective intervener's precise interest in the subject 
matter or possible outcome of the proceeding ; 

((?) The adequacy of representation provided by the existing 
parties to the proceeding, including whether these other parties 
will represent the prospective intervener's interest and present 
its views, and the availability of other means (^.^., presentation 
of views or argument as an amicus curiae) to protect its interest; 

(d) The ability of the prospective intervener to present rel- 
evant evidence and argument ; and 

(e) The effect of intervention on the agency's implementation 
of its statutory mandate. 

C. Scope or Participation 

The scope of an intervener's participation in a trial-type proceed- 
ing must assure it a fair opportunity to present pertinent information 
and to provide the agency a sound basis for decision, without render- 
ing the hearing unmanageable. The nature of the issues, the inter- 
vener's interests, its ability to present relevant evidence and argu- 
ment, and the number, interests and capacities of the other parties 
should determine the dimensions of that participation. In general, a 
public intervener should not be allowed to determine the broad outline 
of the proceeding, such as the scope or compass of the issues. A public 
intervener generally should be allowed all the rights of any other party 
including the right to be represented by counsel, participate in pre- 
hearing conferences, obtain discovery, stipulate facts, present and 
cross-examine witnesses, make oral and written argument, and par- 
ticipate in settlement negotiations. Where the intervenor focuses 
on only one aspect of the proceeding or does not seek to controvert 
adjudicative facts, consideration should be given to limiting its par- 
ticipation to particular issues, written evidence, argument or the like. 
Agencies should be cautious in advance of actual experience in antici- 
pating that intervention will cause undue delays. 
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D. Cost of Parttcipatidn 

The cost of participation in trial-type proceedings can render the 
opportunity to participate meaningless. Agencies have an obligation 
to minimize transcript charges, to avoid unnecessary filing require- 
ments; and to provide assistance in making information available; 
and they should experiment with allowing access to their staff experts 
as advisers and witnesses in appropriate cases. 

1. Filing and distribution requirements, — Filing and distribution 
requirements (e.p'., multiple copy rules) should be avoided except as 
necessary and provision should be made for a waiver where the re- 
quirement is burdensome. Existing jfiling and distribution requirements 
should be re-examined. Agencies should make every effort to provide 
duplication facilities at a minimum cost. 

2. Transcripts, The cost of recording formal proceedings should 
be borne by the agencies, not by the parties or other participants to 
the proceeding (except to the extent that a person requests expedited 
delivery). Existing contracts and arrangements should be revised tx) 
provide for the availability, either through a reporting service or 
the agency itself, of transcripts at a minimum charge reflecting only 
the cost of reproducing copies of the agency's transcript. Transcripts 
should be available without charge to indigent participants to the 
extent necessary for the effective representation of their interests. 
Where the aggregate of these transcript costs imposes a significant 
financial burden on the agency, the agency should seek and Congress 
should provide the necessarj^ additional appropriation, 

3. Availability of information and experts, — An agency should 
provide assistance to participants in proceedings before it or another 
agency, provided that the agency's resources will not be seriously 
burdened or its operations impaired. Assistance should include advice 
and help in obtaining information from the agency's files. Each agency 
should experiment with allowing access to agency experts and making 
available experts whose testimony would be helpful in another 
agency's proceeding. 

E. Notice 

Each agency should utilize such methods as may be feasible, in addi- 
tion to the Federal Eegister's official public notice, to inform the 
public and citizen groups about proceedings (including significant 
applications and petitions) where their participation is appropriate. 
Among the techniques which should be considered are factual press 
releases written in lay language, public service announcements on radio 
and television, direct mailings and advertisements where the affected 
public is located, and express invitations to groups which are likely 
to be interested in and able to represent otherwise unrepresented in- 
terests and views. The initial notice should be as far in advance of 
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hearing as possible in order to allow affected groups an opportunity 
to prepare. Each agency should consider publication of a monthly 
bulletin,^ listing: 

(a) The name and docket number or other identification of any 
scheduled proceeding in which public intervention may be 
appropriate; 

(J) A brief summary of the purpose of the proceeding; 

(c) The date, time and place of the hearing; and 

(d) The name of the agency, and the name and address of the 
person to contact if participation or further information is 
sought. 

Statement of Max D. Paglin, Chairman of the Committee on Agency 
Organization and Procedure; joined by Arthur B. Focke, George A. 
Graham, and Henry N. Williams, Committee Members, and by John 
A. Buggs, Arthur E. Hess, and David F. Sive 

The Conference has taken constructive action to assist agencies in 
the enhancement of their decisionmaking process through this Rec- 
ommendation, which is designed to assure meaningful and effective 
participation in such process by citizens and public intervener groups. 

The one area of the recommendation, as put before the Conference 
by the Committee on Agency Organization and Procedure, which 
was not adopted was the subsection dealing with litigation expenses 
in section D entitled "Cost of Participation". It was the Committee's 
view, and still is our view that, unless aided by other resources, the 
costs of meeting necessary legal expenses in trial-type proceedings 
could constitute insuperable barriers to effective participation by 
citizens and public intervener groups. The committee recommenda- 
tion was framed in terms of encouraging agencies to experiment, in 
appropriate cases and when authorized by law, in the use of various 
suggested alternative techniques (recognized in other administrative 
and judicial proceedings, as well as in pending consumer legislation). 
At the same time, the recommendation's language recognized the need 
for, and urged the agencies to seek, necessary legislation and/or 
additional appropriations where required to accomplish the objec- 
tives set forth in the recommendation. 

This is a critical problem which will have to be resolved if public 
participation is to be an aid and not a hinderance to agency perform- 
ance, and if, in the words of the then Circuit Judge Warren Burger 
in the second United Church of Christ case, 425 F. 2d 543, 548-549 
(D.C. Cir., 1969), the selected "Public Intervenors who were per- 
forming a public service" are to be accorded the status of "an ally" 
and not "an opponent" by the agencies. As experience is gained in the 



3 This recommendation does not supersede Recommendation 4, Consumer Bulletin. 
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future in the area of broadened public participation, we urge that 
further attention be given by the Conference, the agencies and the 
Congress to implementing such assistance by appropriate means and 
methods. 

Statement of John A. Buggs 

I deeply regret that subsection 4 of part D of the recommendation 
concerning public participation in administrative hearings was re- 
jected by the Administrative Conference. It is unfortunate that the 
Conference did not recognize that this section was the most mean- 
ingful part of Recommendation 28. Agency proceedings are often pro- 
tracted and expensive for participants. Private interests, such as 
businesses, are able to afford costs of participation far better than 
consumers or other public interest groups, which cannot pass on the 
costs of participation. Having recognized the right of these groups to 
take part in administrative proceedings, it is unfair to place a means 
test upon their effective participation. It is unrealistic to believe that 
])ublic interest groups can regularly participate in administrative 
proceedings without financial assistance. Subsection 4 suggested rea- 
sonable ways for agencies to provide, on an experimental basis, such 
assistance. The Conference should have accepted the fact that 
changes in governmental practice to increase fairness may require 
expenditure of public funds. 

Statement of Kenneth Gulp Davis 

Recommendation 28, by its terms, is limited at many points to 
adjudication and rulemaking, and it is for the most part further lim- 
ited to on-the-record hearing and notice-and-comment rulemaking. 
My opinion is that the agencies in implementing Recommendation 28 
should often go beyond these limitations in allowing citizen groups 
to exert their influence on administrative action (or inaction). 

For instance, intervention by citizen groups probably should often be 
permitted in investigatory hearings, such as those of the Civil Rights 
Commission considered in Hannah v. Larche^ 363 U.S. 420 (1960). 
And such groups should often be allowed to intervene in abridged 
adjudicative hearings that are not deemed "on-the-record," as well 
as in conference-type and speech-making hearings, whether or not 
adjudicative. 

I think the role of citizen groups should neither be confined to 
adjudication and rulemaking nor be confined to "hearings" and "pro- 
ceedings." The vital interests of such groups extend to all kinds of 
administrative action (or inaction), including determinations of 
whether or not to investigate, to initiate, to prosecute, to contract, to 
advise, to threaten, to conceal, to publicize, and to supervise. Such 
provisions of Recommendation 28 as those about notice, availability 
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of information, and access to agency experts may be especially im- 
portant for informal action (or inaction) involving neither adjudica- 
tion nor rulemaking, 

Sfatement of Malcolm S. Mason 

The Conference has adopted a modest and conservative recommenda- 
tion encouraging intervention and other forms of participation by 
citizen groups in administrative proceedings with a due balancing of 
factors of convenience. One of these balancing factors stressed by the 
recommendation is whether prior parties provide adequate representa- 
tion of the prospective intervener's interests and views. This will 
push in the direction of limiting intervention to a single representative 
of a particular interest, and thus will appear to give credentials to 
that group as "the" representative of the poor or the consumer or 
the public or other citizen interest however characterized. This danger 
was pointed out on the floor of the Conference by Professor Auerbach. 
It was part of my objection to the concept of "a" people's counsel for 
the poor, because the poor are many and different and must be able 
to speak with many voices, as I noted in my separate statement with 
respect to Recommendation No. 5 on representation of the poor (1968) . 
I believe that the recommendation should have explicitly taken ac- 
count of this danger. 

Apart from this, I think it unfortunate that the Conference has 
failed to urge active exploration and experiment with available meth- 
ods for assisting groups in meeting the necessary expenses of citizen 
participation in trial type proceedings. These methods need not be 
costly. Until we have experimented with them we will not know what 
the costs are and will not be able to balance rationally costs against 
benefits. In some instances it will prove more costly not to assist such 
groups than to assist them, for the presence of representative groups 
may save the agency from serious substantive error and from serious 
delay. No agency, however conscientious, has a monopoly of wisdom. 
The wisest agencies are those that encourage others to inform them 
and do not pretend to speak for the public interest with the only 
qualified voice. 

Statement of Harold L. Russell joined by Walter Gellhorn 

Paragraph D-3 of Recommendation 28 was adopted by a 27-24 
vote of the members of the Conference. Being one of the 24, 1 wish the 
record to reflect my views. The basic purpose of Recommendation 28 
is to encourage greater participation in agency proceedings by inter- 
venors. Paragraph D-3 would subvert that purpose. Instead of en- 
couraging the development of evidence which the intervener may be 
uniquely able to dev^op, it would turn the intervenor to the agency's 
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files and experts and to experts in other agencies for the development- 
of evidence already available to the agency. Moreover, it is not believed 
that agencies are staffed, or should be staffed, to undertake such work 
for intervenors. 

KECOMMENDATIOlsr 29 
RUI^MAKING ON A RECORD BY THE FOOD AND DRUG ADMINISTRATION 

(Adopted Dec. 7, 1971) 

The Federal Food, Drug and Cosmetic Act requires the Food and 
Drug Administration (FDA) to hold a formal evidentiary hearing in 
connection with promulgation of certain types of rules of general 
applicability. Detailed findings of fact based solely on the record must 
accompany the regulations, and such findings are subject to judicial 
review on a substantial evidence test. The general consensus of ob- 
servers of the FDA is that in the past this procedure, often described as 
"rulemaking on a record," has worked poorly. The basic problem is 
that the statutory provisions require procedures which are ill-adapted 
to the promulgation of general rules of broad applicability. An ex- 
tensive study of the desirability of "rulemaking on a record" proce- 
dures in FDA and elsewhere is underway ; the recommendations con- 
tained in the present report, however, are directed toward improving 
the performance of FDA, given the present, and probably unwise, stat- 
utory mandate to that agency. 

The FDA, in its conduct of "rulemaking on a record" proceedings, 
has not adopted procedures followed by many other agencies to facili- 
tate large multiparty proceedings. As a consequence, these proceedings 
have been unnecessarily lengthy and burdensome to all parties. The 
following recommendation is directed toward (1) encouraging the 
increased use of written testimony, (2) seeking to improve the de- 
lineation of factual areas of controversy in advance of the hearing, 
(3) providing for greater access to information about the agency's 
case in advance of the hearing, and (4) altering the agency's approach 
toward ex parte contacts and separation of functions. 

RECOMMENDATION 

In conducting rulemaking proceedings pursuant to section 701 (e) 
of the Federal Food, Drug and Cosmetic Act, 21 U.S.C. § 371 (1970), 
the Food and Drug Administration of the Department of Health, 
Education, and Welfare should adopt the following procedures: 

A. Intormal Opinions 

During the pendency of a section 701(e) proceeding, the FDA 
should encourage requests addressed to it for informal written opin- 
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ions as to the applicability of the proposed regulations to specific 
situations so that potential participants can determine whether it is 
necessary for them to participate further in the proceeding. The 
agency should respond to such requests to the extent it has views on 
the subject. Informal opinions issued pursuant to this recommenda- 
tion should be made publicly available as required by the Freedom of 
Information Act, and the agency should consider publishing the most 
important such opinions in the Federal Register. 

B. Delineation of Issues in the Notice of Hearing 

The FDA should consider the "statement of issues" in the Notice 
of Hearing as the first step in isolating the questions to be considered 
at the formal hearing. To this end, it should — 

(a) Amend its regulations to state that the "statement of issues" 
is not jurisdictional, but may be augmented or revised at the pre- 
hearing conference or hearing by order of the hearing examiner. 

(b) State explicitly in the notice that while the agency is re- 
quired by statute to support every aspect of the stayed regulations 
by substantial evidence, the issues to be considered at the forma) 
hearing will generally be limited to the issues as augmented or 
revised. 

(c) Formulate the "statement of issues" to the extent practi- 
cable in terms of areas of disagreement rather than in the ultimate 
language of the statute itself. 

C. The Freheaking Conference 

1. The FDA should make more effective use of the prehearing con- 
ference to isolate the areas of disagreement and narrow the scope of 
the hearing. To this end — 

(a) The hearing examiner should normally require each par- 
ticipant (including the agency) , at an early stage of the prehear- 
ing conference, to distribute to the other participants a written 
statement summarizing the testimony and proof to be adduced 
by witnesses called by the participant. The statement should in- 
clude the names of prospective witnesses, the nature of the testi- 
mony of each witness, and a list of documentary evidence to be 
introduced. Documentary evidence referred to in written state- 
ments should be made available by each participant for inspection 
and copjring by any other participant. After the distribution of 
written statements, the prehearing conference should seek to estab- 
lish the precise areas of disagreement. The hearing examiner may 
direct that discussion of issues be conducted off-the-record, but 
all statements as to areas of disagreement should be reduced to 
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writing or be the subject of a verbatim transcript approved by 
the participants. 

(h) The hearing examiner may require written objections by 
participants to the areas of disagreement as stated by the Gov- 
ernment in the notice of hearing, and may receive oral or written 
argument in connection with such objections. 

(c) The hearing examiner should describe in writing the areas 
of disagreement, and in the absence of surprise, cross-examination 
at the hearing should be limited to the areas of disagreement, as 
defined at the prehearing conference. 

2. The prehearing conference should (i) identify the witnesses to 
be cross-examined, (ii) determine whether the examination is to ex- 
tend beyond the witnesses' direct testimony, and if so, define the scope 
of the examination, (iii) determine whether restrictions should be 
imposed on cross-examination, (iv) identify documents for admis- 
sion into evidence, (v) establish hearing dates, deadlines for distrib- 
uting written direct testimony, and the sequence in which witnesses 
will be produced for cross-examination, (vi) establish the routine use 
of standard scientific treatises and (vii) establish the manner in which 
the qualifications of expert witnesses are determined. In the absence 
of surprise or unexpected developments, procedures and time periods 
established at the prehearing conference should be adhered to at the 
hearing. 

3. If the proceeding is a complex one and the hearing is to be held 
in stages, the foregoing procedures should be applicable only to the 
first stage, and should be repeated for subsequent stages. Discretion 
as to the scheduling of such further stages should be vested in the 
hearing examiner. 

D. The Conduct of the Hearing 

1. The hearing should be conducted so as to encourage submissions 
of evidence in written form and discourage excessive oral examina- 
tion or cross-examination. To this end the FDA should adopt regu- 
lations specifying that direct testimony should normally be submitted 
in written form, though where appropriate, the witness may be per- 
mitted by the hearing examiner to supplement his written direct 
by a short oral direct presentation. Generally, all participants 
should be required to distribute their written direct testimony before 
any witness is produced for cross-examination, and the distribution 
of the written direct testimony by the proponent of the proposed 
regulation should precede the distribution of written direct testimony 
by other participants. 

2. The hearing examiner should exercise substantial authority over 
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cross-examination in order to eliminate irrelevant or cumulative testi- 
mony and to expedite the hearing. Cross-examination which does not 
i^late to the areas of disagreement as defined in the prehearing con- 
ference should be excluded as irrelevant, though the hearing examiner 
should have authority to modify the description of the areas of dis- 
agreement at the hearing where appropriate to prevent prejudice to 
any participant. Examination relevant to any matter at issue should 
be permitted even though not raised by the witness's direct testimony 
if (i) within the knowledge, competence or expertise of the witness, 
and (ii) at the prehearing conference the participant desiring to 
cross-examine the witness specifies the areas to be covered by the cross- 
examination and shows that the proposed examination will produce 
testimony which cannot conveniently be introduced by direct testi- 
mony. The participant producing such witness may be permitted to 
cross-examine the witness as to testimony beyond the scope of his 
direct testimony. 

3. If several participants with common interests desire to cross- 
examine a witness, the hearing examiner should encourage the par- 
ticipants to select a lead attorney or attorneys to conduct the 
cross-examination. In the absence of a showing of prejudice, par- 
ticipants with common interests should be grouped by the hearing 
examiner, and participants in a group should not be permitted to 
cross-examine witnesses called by other members of the group. 

E. Obtaining Information and Documents From FDA 

1. The FDA should routinely make available to any participant 
prior statements of a witness produced by the agency which are in its 
files and which relate to the subject matter of the expected testimony 
if (i) the statement was made before the person agreed to become a 
witness for the agency, or (ii) the statement was published by the 
witness. "Statements" should include written statements signed or 
adopted by a witness or a recording or transcription of an oral state- 
ment made by the witness but should not include investigative re- 
ports, internal agency memoranda or the like which the agency would 
not be required to produce under the following paragraph. 

2. The FDA should routinely make available upon request all un- 
privileged factual information in its files which relates to the subject 
matter of the hearing. Documents which contain such information 
should usually be made available upon request, whether or not the 
production of such documents may be required under the Freedom 
of Information Act. In considering such requests the agency should 
proceed on the assumption that disclosure is presumptively required 
in every case. Refusal to disclose should be based only on strong rea- 
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sons, for example that the information represents trade secrets, or 
possible violations of the Act by non-participants, or internal memo- 
randa the disclosure of which would seriously hinder the effective 
operation of the asrency. The exceptions referred to in the preceding 
sentence should be construed more narrowly than the similar language 
in the Freedom of Information Act has been construed by the agency 
in the past. If the agency refuses to provide requested information or 
documents, it should to the maximum extent feasible provide sum- 
maries or descriptions or excerpts of information appearing in such 
documents. 

3. Eequests for information from FDA files for purposes of the 
hearing should be accepted after the notice of hearing is issued and 
generally should cease when the hearing begins. The hearing examiner 
should be vested with authority, subject to interlocutory review by 
the agency to the extent permitted by its rules, to rule on questions 
relating to production of information, documents and prior statements 
of witnesses, and to issue appropriate orders to protect the interest 
of any participant or other person. 

F. Ex Parte Communications 

1. The FDA should amend section 2.104: of its regulations, 21 CFE 
§ 2.104, to clarify that disclosure of ex parte communications under 
that section is required if — 

(a) The conmiunication is with or to the Commissioner, 
Deputy Commissioner or presiding hearing examiner ; 

(6) The communication occurs after the publication of the 
notice of hearing ; 

(c) The communication is (i) from a non-agency participant, 
the attorney appearing on behalf of the agency at the hearing, 
or a member of the FDA staff assisting such attorney at the hear- 
ing, and is not served on or communicated to all participants, or 
(ii) is from a person not a participant and not an agency em- 
ployee; and 

(d) The communication relates to the substantive issues in- 
volved in the proceeding as described in the notice of hearing or 
to the desirability of adopting regulations which have been stayed 
and are the subject of the hearing. 

2. Section 2.104 should be further amended to require that dis- 
closure of an ex parte communication should include a statement or 
summary of the information imparted or contentions advanced in the 
communication. 

3. The agency should also amend its regulations to give an oppor- 
tunity to participants to introduce evidence or argument to rebut 
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facts or contentions made in any ex parte communications, disclosure 
of which is required by section 2.104. 

4. The Commissioner, Deputy Commissioner and presiding hearing 
examiner should refrain from soliciting ex parte communications 
after the notice of hearing is issued. 

G. Separation of Functions 

1. The Department of Health, Education, and Welfare should adopt 
organizational changes within the office of General Counsel so that 
the attorneys who prepare and conduct a section 701(e) hearing do 
not participate in the preparation of the tentative or final order. 
Legal assistance to the Commissioner of the FDA and the Secretary 
of HEW on such matters should continue to be provided by the Office 
of the General Counsel even though hearing attorneys are subject 
to oversight and control by the General Counsel and his subordinates. 

2. Members of the staff of the agency who assist the agency attorney 
at the hearing should not participate in the preparation of the tenta- 
tive or final order. 

H. Participation by Citizen Groups 

The FDA should urge lay participants not represented by counsel 
to file statements or participate in the proposal stage of the proceeding 
rather than to act as a formal participant in the hearing. Such persons 
^Yho desire to have their views made part of the formal record should 
be permitted to testify orally and in narrative fashion on the record 
at the formal hearing without being "called" by one or more of the 
participants. This recommendation is not applicable to persons, grouDS 
or agencies who are represented by counsel. 

I. Denial of Hearings by FDA 

No purpose is served in holding evidentiary hearings when the only 
issues in dispute involve purely legal disputes or will not affect the 
ultimate outcome of the proceeding. However, the agency should grant 
public hearings where the objections set forth in the request for hear- 
ing, if true, would invalidate the proposed regulation. Hearings 
should be granted when a prima facie showing has been made that an 
objection which meets this standard does exist. If the issues involved 
in such hearings are not those which are suitable for development at 
a formal trial-type of hearing, the agency should employ procedural 
devices to limit the scope of the hearing, produce most evidence and 
testimony in written form, and expeditiously create a formal record 
on which the correctness of the agency's factual conclusions may be 
tested. 
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Recommendation 30 

modification and dissolution of orders and injunctions 

(Adopted Dec. 7, 1971) 

Cease and desist orders issued by administrative agencies and in- 
junctions obtained by administrative agencies from the federal courts 
in the enforcement of regulatory statutes have generally been perma- 
nent in duration. As a result of this practice, many orders and in- 
junctions now outstanding are decades old. Such outstanding orders 
and injunctions may serve no useful purpose and often cause incon- 
venience and hardship to the respondents. A number of agencies have 
experimented successfully with techniques for limiting the duration 
of certain types of orders and injunctions to a set period of time, but 
this approach is not appropriate in many circumstances. To deal with 
this situation agencies should therefore have available procedures 
whereby respondents may seek modification or dissolution of out- 
standing orders and injunctions. 

RECOMMENDATION 

A. Agency Cease-and-Desist Orders 

Each federal agency that issues a significant number of cease-and- 
desist orders over which it retains jurisdiction should have a procedure 
available whereby a respondent may request the agency to modify or 
vacate a cease-and-desist order that has become final. The factors con- 
sidered by the agency in ruling upon such a reque^ should include : 
the period of time the order has been in effect; changed conditions of 
fact or law during that period ; the respondent's compliance with the 
order; the likelihood of further violations of the order; the hardship 
which the order imposes on the respondent; the extent of the respond- 
ent's compliance with requirements of law that are related to those 
covered by the order ; the interests of other persons or parties affected 
by the order; the importance of the order to the agency's overall en- 
forcement program ; and the public interest in the enforcement of the 
law. 

B. Court-Enforced Orders 

Each Federal agency that obtains a significant number of injunc- 
tions in the Federal courts or issues a significant number of cease and 
desist orders which are enforced by Federal courts that retain by stat- 
ute exclusive jurisdiction over the orders should have a procedure 
available whereby a respondent may request the agency to join or 
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concur with it in moving the court to modify or vacate such an in- 
junction or order or, in the case of an order issued by the agency, to 
remand the proceeding to the agency for that purpose. The factors 
considered by the agency in acting upon such a request should include 
those stated in paragraph A. 

Recommendation 31 
enforcement of standards in federal grant-in-aid programs 

(Adopted Dec. 7, 1971) 

Federal agencies annually disburse billions of dollars in grants- 
in-aid to State and local governments and to private entities to sub- 
sidize activities in such areas as welfare, housing, transportation, ur- 
ban development and renewal, law enforcement, education, pollution 
control and health. While State and local governments and private or- 
ganizations are the direct recipients of the grants, the intended ulti- 
mate beneficiaries of the grant programs are private persons helped 
by the expanded level of support or services made possible by Federal 
funds. 

In administering these grants both public and private grantees 
must observe the Federal grant staaidards established to assure the 
accomplishment of Federal purposes. Federal agencies have often en- 
countered difficulty in enforcing compliance by the grantees with the 
Federal standards. A factor contributing to this difficulty is that many 
Federal agencies do not have adequaite procedures for resolving ques- 
tions of compliance and for handling complaints by private persons 
affected by a grant-in-aid program that the prograjn does not comply 
with Federal standards. A further contributing factor is that the 
principal sanction presently available to Federal agencies for secur- 
ing compliance is to cut off the flow of Federal funds. This sanction 
raises a serious problem because, unless its threatened imposition 
prompts compliance, it stops worthwhile programs and adversely 
affects the interests of the innocent private persons whom the Con- 
gress intended to benefit through the program of Federal financial 
assistance. 

To aid in alleviating this situation the following recommendations 
are proposed with respect to each Federal program in aid of State, 
local or private activities through which support or services are pro- 
vided to individual beneficiaries or to the public generally. However, 
the recommendation does not apply to research, training, or demon- 
stration grants to government units or private organizations or in- 
dividuals, or to grants such as fellowship grants to individuals that 
primarily benefit the recipients of the grants. 
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RECOMMENDATION 

A. The Federal Administrative Complaint Procedure 

The Federal grantor agency should have an administrative pro- 
cedure for the receipt and impartial consideration of complaints by 
persons affected by the grant-in-aid program that a plan, project ap- 
plication or other data submitted by a grant applicant or grantee as a 
basis for Federal funding does not meet one or more Federal stand- 
ards. This procedure should afford the complainant an opportunity to 
submit to the grantor agency for its consideration data and argu- 
ment in support of the complaint, and should afford the grant appli- 
cant or grantee involved a fair opportunity to respond. If the agency 
determines that the complaint is apparently ill-founded or is insub- 
stantial, it should notify the complainant of its determination and 
should state in writing the reasons therefor. If the agency determines 
that the complaint appears to be substantial and supported by the in- 
formation at hand, it should so notify both the complainant and the 
grant applicant or grantee of its present determination in this respect 
and should state in writing the reasons therefor. If the agency exer- 
cises discretion not to make a determination on one or more issues 
raised by a complaint, it should so notify the complainant in writing. 
The agency should pass upon all complaints within a prescribed 
period of time. 

The complaint procedure administered by the Federal grantor 
agency should also provide for the receipt and impartial considera- 
tion of complaints that a grantee has in its administration of the 
funded program failed to comply with one or more Federal standards. 
It is anticipated that many grantor agencies will find it necessary to 
limit their consideration of such complaints to situations in which the 
complainant raises issues which affect a substantial number of per- 
sons or which are particularly important to the effectuation of Federal 
policy and will, therefore, dispose of most individual complaints con- 
cerning grantee administration by referring the complainant to such 
complaint procedures as are required to be established by the grantee. 
The grantor agency should seek by regulation to define the classes of 
cases that it will consider sufficiently substantial to warrant processing 
through the Federal complaint procedure and those classes of cases 
wherein complainants will be required to pursue a remedy through 
available complaint procedures administered by the grantee. 

B. The Grantee's Administrative Complaint Procedures 

The Federal grantor agency should require as a grant condition the 
establishment by the grantee of procedures to handle complaints con- 

74 



ceming the grantee's operation of the federally assisted program. 
These procedures should afford any person affected by an action of the 
grantee in the operation of the program a fair opportunity to contest 
that action. The "fair opportunity" to contest will necessarily vary 
with the nature of the issues involved and the identity and interests of 
the complainant. In all cases, however, the complainant should have 
the right to submit to the grantee for its consideration data and argu- 
ment in support of the complainant's position. 

C. The Information System 

The Federal grantor agency should seek to assure that persons 
affected by a grant-in-aid program receive adequate information 
about the program in order that they may take advantage of the Fed- 
eral and the grantee complaint procedures. The Federal grantor agency 
should require as a grant condition that all program materials (regu- 
lations, handbooks, manuals, etc.) governing the grantee's adminis- 
tration of a program supported in whole or in part by Federal 
grant-in-aid funds and all plans, applications and other documents 
required to be submitted to the Federal agency as a condition to the 
receipt of Federal funds should be readily accessible to persons af- 
fected or likely to be affected by the operation of the funded program. 
Plans, applications and other documents that provide the basis for 
Federal funding should be made readily accessible to interested 
persons no later than the time of their submission to the grantor 
agency for approval and at an earlier time when required by law. 

The Federal grantor agency should seek to assure that the grantee's 
system for dissemination of program materials and grant submissions 
takes account of the nature, location and representation of affected 
persons. For example, as a part of a plan to make such materials 
readily accessible, program information might be deposited not only 
in the offices of the grantee but also in public and university libraries 
and in the offices of affecited interest groups and their legal representa- 
tives. It might also be necessary to require the provision of descriptive 
summaries of technical rules or project applications or to require 
an oral explanation of program features, for example, the complaint 
procedures, which are critical to the protection of a beneficiary's 
interests. The Federal agency should make parallel efforts to dis- 
seminate materials relating to its administration of the Federal grant 
program. 

D. Eange or Sanctions 

The Federal grantor agency should seek to develop an adequate 
range of sanctions for insuring compliance with Federal standards by 
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grantees that apply for or receive Federal financial assistance. The 
sanction of the total denial or cut-off of Federal funds should be 
retained and used where necessary to obtain compliance, but the 
agency should have available lesser sanctions that do not result in the 
prevention or discontinuance of beneficial programs and projects. This 
range of sanctions should include in appropriate cases : 

1. The public disclosure by the agency of a grantee's failure 
to comply with l^ederal standards and an indication of the steps 
believed by the agency now to be appropriate. 

2. An injunctive action brought by the agency or the Depart- 
ment of Justice in the Federal courts to require the grantee to 
fulfill any assurances of compliance with Federal standards 
made by the grantee or to enforce the Federal standards attached 
to the grant. 

3. The disallowance as a program or project cost of an ex- 
penditure by the grantee that does not conform with Federal 
standards, or other partial denial or cutoff of funds that affects 
only that portion of a program or project that is not in com- 
pliance with Federal standards. 

4. The imposition on a grantee who has not complied with 
Federal standards of additional administrative requirements 
specially designed to assure that the grantee brings its operations 
into compliance with Federal standards and redresses the effects of 
past noncompliance. 

5. The transfer of a grant, or the awarding of subsequent grants 
under the same or related grant-in-aid programs, to a different 
grantee if the original grantee violates Federal standards. 

Where an agency lacks statutory authority to invoke one or more 
of the above sanctions and such authority would provide an appropri- 
ate means of insuring compliance with Federal standards in a grant- 
in-aid program administered by the agency, it should seek the necessary 
authority from the Congress. 

E. Other Performance Incentives 

The agency should also consider the provision of incentives, such as 
the contribution of an increased matching share or the awarding of 
additional grant funds, to grantees who fulfill certain Federal goals. 
Where the agency lacks statutory authority to provide compliance 
incentives and such authority would provide an appropriate means 
of ensuring effectuation of Federal objectives in a grant-in-aid pro- 
gram administered by the agency, it should seek the necessary au- 
thority from the Congress. 
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Eecommendatton 32 

broadcast of agency proceedings 

(Adopted June 8, 1972) 

In recent years radio and television broadcasters have sought live 
or delayed coverage of many kinds of public governmental proceed- 
ings. While Canon 35 of the Canons of Judicial Ethics of the Ameri- 
can Bar Association states that broadcasting or televising of court 
proceedings "should not be permitted," the reasons for this policy, to 
the extent they are applicable to administrative proceedings, are often 
outweighed by the need to inform the public concerning administra- 
tive proceedings, particularly those of broad social or economic impact, 
and to encourage participation in and understanding of the adminis- 
trative process. Therefore, the public interest will be served by per- 
mitting radio and television coverage of many administrative 
proceedings, subject to appropriate limitations and controls. 

RECOMMENDATION 

A. Audiovisual, Coverage of Public Administrative Proceedings 

An agency which conducts proceedings of interest to the general 
public sliould adopt regulations, consistent with the principles stated 
below, which state whether audiovisual coverage of each type of pro- 
ceeding is permitted, precluded or left to the discretion of the presiding 
officer or other official under standards determined by the agency. 

1. Proceedings in which audiovisual Gcoerage should he encour- 
aged. — Notice-and-comment and on-the-record rulemaking proceed- 
ings, and adjudications in which a public iaterest standard is applied 
to authorize service or determine its level or quality, normally involve 
issues of broad public interest. An agency should take affirmative 
steps to encourage audiovisual coverage of public hearings or oral 
presentations in such proceedings, including provision of adequate 
space and facilities, convenient schedules, and the like. 

2. Proceedings in which audiovisual coverage should he excluded, — 
Audiovisual coverage should be excluded in adjudicatory proceedings 
involving the rights or status of individuals (including those of small 
corporations likely to be indistinguishable in the public mind from 
one or a few individuals) in which individual past culpable conduct 
or other aspect of personal life is a primary subject of adjudication 
and the person in question objects to coverage. 

3. Proceedings in which agencies should halance conflicting values. 
In adjudicatory proceedings not governed by paragraphs 1 and 2, 
an agency should determine whether the drawbacks of audiovisual cov- 
erage outweigh the advantages of informing the public. When audio- 
visual coverage is excluded or restricted, the agency should state 
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the reasons for such exclusion or restriction on the record of the 
proceeding. 

B. Prevention of Disruption 

Audiovisual coverage should be conducted with minimal physical 
intrusion on the normal course of the proceeding. Agencies should im- 
pose reasonable restrictions on lighting, multiple microphones and 
other possible sources of disruption. 

C. Protection or Witnesses 

In any public proceeding a witness should have the right, prior to 
or during his testimony, to exclude audiovisual coverage of his 
testimony. 

Separate Statement of Richard B. Smith; joined by G. Harrold Carswell, 
Dale W. Hardin, Marion Edwyn Harrison, and Richard C. Van Dusen 

The Conference was closely divided on the question of the adoption 
of Eecommendation 32. While we cannot speak for all of those who 
opposed the recommendation, we believe that the encouragement pro- 
vided by Recommendation 32 to the televising and recording of 
administrative proceedings is unwise and undesirable. We believe the 
various agencies should retain their existing discretion to allow or 
not allow coverage of their proceedings, guided by the spirit of Canon 
35 of the Canons of Judicial Ethics. 

In our view the underlying considerations of Canon 35 are fully 
applicable to many, if not most, administrative proceedings conducted 
by Federal agencies. The Canon provides : 

Proceedings in court should be conducted with fitting dignity 
and decorum. The taking of photographs in the courtroom, dur- 
ing sessions of the court or recesses between sessions, and the 
broadcasting or televising of court proceedings, detract from the 
essential dignity of the proceedings, distract participants and wit- 
nesses in giving testimony and create misconceptions with respect 
thereto in the mind of the public and should not be permitted. 

We fear that most audiovisual coverage of administrative proceed- 
ings, whether adjudicatory or rulemaking in nature, would disrupt 
and distort such proceedings. Presentation of radio or television cover- 
age almost inevitably would be highly selective and episodic, with 
selection largely governed by dramatic rather than substantive values. 
In the light of television's dramatic and emotional impact and pre- 
vailing programing practices, there is a special danger of severe 
distortion. The likelihood of more than a few seconds or minutes of 
viewing is remote, and such spotlighting of a portion of an adminis- 
trative proceeding could only be seen out of context. Televising of 
administrative proceedings also may have adverse effects on the behav- 
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ior of participants who would be cast in the role of actors rather than 
engaged in the task of presenting arguments and developing a record 
to a tribunal which then decides the matter before it. 

The presence of lights, cameras and microphones may affect ad- 
versely the dignity and proper focus of an administrative proceeding. 
Although the recommendation attempts to protect against the possi- 
bility of disruption, we are not persuaded that presiding officers, once 
the broadcast media are introduced into a hearing, will be able to keep 
noise and distraction within permissible limits. 

There is little demand for broadcast coverage of administrative 
proceedings. The availability of newcast commentary on proceedings 
as well as newspaper and printed periodical coverage does provide 
public access and information. Moreover, public officials and agency 
administrators often appear on radio and television to explain, or to 
be questioned concerning, policies and programs of their agencies. 
The goal of adequately informing the public can be reached without 
impairing the fairness, dignity and conduct of administrative 
proceedings. 

Recommendation 33 

coneltct-of-interest problems in dealing with natural resources 

of indian tribes 

(Adopted June 9, 1972) 

The United States acts as the trustee for the land and water rights 
of American Indians. Many legal disputes involving these rights, how- 
ever, are between Indians and agencies of the United States which are 
charged with responsibility to protect Indian interests. Conflict-of-in- 
terest problems arising out of this dual involvement on the part of 
Federal agencies are troublesome and serious. The need exists to pro- 
vide American Indians with independent legal counsel to assure ade- 
quate protection of their claims to natural resources. 

RECOMMENDATION 

A. Creation of Indian Trust Counsel Authority 

1. Functions. — Legislation should be enacted to establish an Indian 
Trust Counsel Authority as a permanent, independent agency of Gov- 
ernment. Its functions should be, with the consent of an aggrieved 
Indian, Indian tribe, or other identifiable group of Indians, to provide 
legal services necessary to protect their rights or claims to natural 
resources. 

2. Powers. — In performance of these functions, the Indian Trust 
Counsel Authority should be empowered to : 

{a) Represent, either through prosecution or by defense, the 
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rights or claims of Indians in any formal or informal admin- 
istrative or judicial proceeding before any agency or court of 
a State or of the United States; 

(i) Receive and use as a tax-exempt organization funds or 
services donated from any source in addition to such appropria- 
tions as Congress may authorize; 

(c) Appoint and fix the compensation of employees, regular 
or special counsel, consultants and experts; define their duties 
and responsibilities; and direct and supervise their activities; 
and 

(d) Continue to receive the benefits and rights of the United 
States as a litigant. 

3. Waiver of sovereign immunity. — The United States should waive 
sovereign immunity with respect to claims, asserted on behalf of 
Indians by the Authority or its special counsel, which involve natural 
resources, including but not limited to rights in land, water, timber, 
minerals, hunting, and fishing. 

4. Notice of significant proposed actions. — ^The Departments of 
Agriculture, Defense and the Interior should give notice to the Indian 
Trust Counsel Authority and any affected tribe of any proposed action 
which may significantly affect or impair the rights or claims of 
Indians. The Authority and tribe should have a reasonable oppor- 
tunity to participate, in the manner appropriate to the nature of the 
proceeding, in the agency process resulting in any such action. This 
notice requirement, however, should be judicially enforceable only 
by the Authority or by the affected tribe. 

B. Administrative Solutions 

Prior to or in the absence of legislation, the Department of the 
Interior and the Department of Justice should take appropriate steps 
to ameliorate existing conflict-of-interest problems with respect to 
the handling of matters involving natural resources of Indians. The 
Department of the Interior should give consideration to expanding 
to other types of Indian matters the application of recent measures 
which established a separate Indian Water Eights Office. 

Recommendation 34 

procedures of the u.s. board of parole 

(Adopted June 9, 1972) 

EXPLANATORY INTRODUCTION 

The U.S. Board of Parole consists of eight members and employs a 
staff of eight examiners. It conducts about 17,000 proceedings a year 
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relating to the grant or denial of parole, involving about 12,000 
prison interviews, and close to 2,000 proceedings relating to the 
revocation or continuation of parole. The Board controls approxi- 
mately two-thirds of the time actually served under fixed-term Fed- 
eral prison sentences and all of the time served under indeterminate 
sentences. 

1. Parole, — The Parole Board has published a list of 27 unweighted 
factors which guide its decision whether to grant or deny parole. These 
factors point to the ultimate judgment as to whether release in the case 
of a particular prisoner is likely to lead to further law violation, with 
collateral attention to equalizing disproportionate sentences for similar 
offenses. A more specific formulation of the standards of decision 
should be possible after the development of a body of reasoned deci- 
sions, and after the completion of a pending computer study by the 
National Council on Crime and Delinquency. 

Parole is ordinarily granted or denied largely upon information and 
impressions obtained from the prisoner's file and a brief personal 
interview. Under present procedures, the prisoner has no direct 
knowledge of what is in his file, but will usually be given some indica- 
tion of the file's contents by the prison counsel or the hearing examiner. 
The prisoner cannot always be given unrestricted access to this file, 
because it may contain documents such as psychiatric reports or current 
criminal investigation reports which, if disclosed, might be damaging 
to the prisoner or jeopardize the investigative process. In addition, the 
primary document in the file is usually the pre-sentence report pre- 
pared by a probation officer, which may have been withheld from the 
prisoner or his counsel in the discretion of the sentencing judge. 

The Board hearing examiner or, less frequently, a Board member 
conducts the parole "hearing" or interview at the prison. The inter- 
view is conducted, after examination of the file, with only the prisoner, 
the prison counselor and a stenographer present, and typically lasts 
10 to 15 minutes. Counsel for the prisoner is not allowed. The examiner's 
recommendation is dictated after the prisoner leaves the room, but in 
the presence of the prison counselor. 

The examiner's recommendation is not made available to the 
prisoner. The recommendation is considered by a panel of the Board, 
consisting of two members of the Board who call in a third in the 
event of disagreement. The members consult together only in cases 
of difficulty, and typically simply note their conclusion in the file. 
Under recent practice, the deciding members may grant a "Washing- 
ton Review Hearing" at which relatives or counsel may supply written 
or oral statement, but this occurs in only a small portion of the cases. 
In cases of unusual difficulty or notoriety, an en hanc decision is made 
by a quorum of the full Board. Typically advocates or opponents of 
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parole appear before the en hanc Board. Some notation of the reasons 
for grant or denial is added to the file after en hanc consideration but 
usually not otherwise. 

The reasons for Board action are not disclosed to the prisoner. 
Despite legal requirements of public availability, the Board's orders 
and opinions are open to public inspection only when the Board 
determines this to be in the public interest. 

2. Revocation, — On finding that a probation officer's report of a 
parole violation seems well-founded, a member of the Parole Board 
will issue a warrant for the parolee. The Board is in the course of 
formulating standards to govern this discretionary action. When 
the parolee is taken into custody and there is a dispute of fact, he 
is given a hearing either in the locality or at the prison to which 
he will be returned. The prisoner may retain counsel or, if he is 
indigent, may request the appointment of counsel by the district 
court. The hearing is conducted before a Board examiner or, more 
rarely, before a member of the Board. It rarely lasts more than a 
few hours. The parolee may be represented by counsel and introduce 
evidence. While the warrant will specify the charges, neither the 
parolee nor his counsel may examine the documentary evidence or 
hear or cross-examine adverse witnesses. At the conclusion of the 
hearing the examiner prepares a report and recommendation, which 
are not shown to the prisoner or his counsel. The Board's decision 
is usually unexplained, and reasons are not given the parolee. 

3. Workload, — A rough approximation of the Board's workload 
indicates that it must enter about 80 parole and 10 revocation deci- 
sions each working day, and that each examiner must make about 
10 parole recommendations each working day. Even a minimal expla- 
nation of decisions will put some strain upon the Board's Washington 
staff. Any provision for more careful examination of the prisoner's 
file or for more thorough interviewing, both of which seem desirable, 
will require an increase in the number of examiners. 

RECOMMENDATION 

A. Rtjles and Standards 

The U.S. Board of Parole should formulate general standards to 
govern the grant, deferral, or denial of parole. This articulation of 
standards can appropriately be deferred until it can reflect both the 
results of the pending computer study of parole decisions and the 
accumulation of a usable number of reasoned decisions. The Board 
in formulating its standards should use typical hypothetical illustra- 
tions in significant areas where promulgation of general rules is not 
yet possible. 
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B. The Prisoner's File 

1. Access to the file. — Under guidelines issued by the Board, the 
prison counselor should disclose the file to the prisoner or his repre- 
sentative in advance of the parole hearing, except for any informa- 
tion as to which disclosure is clearly unwarranted or which has been 
determined by the sentencing judge to be improper. The prisoner 
should be given an oral summary or indication of the nature of any 
relevant adverse information which is not directly disclosed to him. 

2. The pre-sentence report — The Judicial Conference of the United 
States should be requested to consider directing the sentencing judge 
to indicate on the face of the pre-sentence report (a) whether it has 
been shown to the prisoner or his counsel at the time of sentencing 
and (&) if not, whether it or any designated part should remain 
undisclosed in connection with parole proceedings. Disclosure of pre- 
sentence reports should be encouraged except to the extent that 
the report contains information as to which disclosure is clearly 
unwarranted. 

C. Right to Counsel at the Parole Interview 

The prisoner should be allowed to be assisted by counsel, or other 
representative of his choice, both in the examination of his file and 
at the parole interview. The participation of the prisoner's counsel 
or representative should ordinarily be limited to offering remarks at 
the close of the interview between the examiner and the prisoner. Bar 
'associations, public interest law firms, and other professional organi- 
zations should be urged to offer assistance to indigent prisoners pend- 
ing evaluation by appropriate governmental institutions of the need 
for and desirability of public funding of these legal services. 

D. The Parole Decision 

1. Reasons for deferral or deniaL — A statement of reasons for the 
deferral or denial of parole should in all instances be given the 
prisoner. In some cases the Board can simply adopt as its own decision 
the examiner's recommendation. The cases where this is not appro- 
priate may well be so voluminous as to require the use of a check-list 
form, such as that with which the Board is now experimenting, but 
there should in each such case be added at least a sentence or two of 
individualized explanation. 

2. Prototype decisions, — The Board should develop a body of fully 
reasoned decisions — whether granting, denying or deferring parole — 
in typical or recurrent fact situations. These decisions should serve as 
time-saving precedents and as the raw material for the subsequent 
formulation of standards. 
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3. Public availability, — The Board's decisions should be open to 
public inspection. These decisions, including examiners' recommenda- 
tions which may be adopted by the Board, should be worded im- 
personally and designed to allow easy deletion of the prisoner's name 
in order to avoid a clearly unwarranted invasion of privacy. 

E. Pahole Revocation 

1. Adverse evidence, — The parolee or his counsel should have access, 
to the written evidence against him, and should be entitled to hear 
and examine adverse witnesses who appear at the revocation hearing. 

2. Recommended decision, — A copy of the hearing officer's recom- 
mendation should be given the parolee, and he should be given an 
opportunity to comment or reply in writing before the Board enters 
its decision. 

3. Board decision, — The Board should state the reasons for its 
decisions and make them available to public inspection in the same 
manner as recommended above for decisions denying or deferring 
parole. 

F. Implications for Board Staffing 

Prior to its next budget request, the Board should estimate the 
additional personnel needed to implement these recommendations or 
otherwise to improve its procedures, such as, for example, doubling 
its staff of examiners to permit more thorough consideration of parole 
applications. The Board should then make a vigorous effort to secure 
the increase in authorization and appropriations which it considers 
necessary to this important end. 

Eecommendation 35 

suspension and negotiation of rate proposals by federal 
regulatory agencies 

(Adopted June 9, 1972) 

The determinations of the Civil Aeronautics Board, Federal Com- 
munications Commission, Federal Power Commission, and Inter- 
state Commerce Commission, whether to exercise or refrain from exer- 
cising their power to suspend and investigate newly filed rate pro- 
posals, are of great importance to regulated companies, their customers, 
and the general public. Although a decision not to suspend does not 
preclude an agency investigation at a later date (either sua sponte 
or upon complaint), inertia then plays a significant role. Moreover, 
once a tariff change is effectuated, in most cases the burdens of dis- 
lodging an existing rate rest upon its challenger. Since suspension of 
a rate initiates a proceeding that is likely to be protracted and costly, 
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a decision to suspend is also an important action. The procedures by 
which rate proposals are suspended, including the various forms of 
private negotiation that often accompany the suspension process, 
can and should be improved. 

RECOMMENDATION 

A. Suspension of Rate Proposals 

1. Statement of reasons for suspension, — A rate-making agency in 
exercising its statutory power to suspend rate proposals should state 
the reasons for suspension to the extent practicable. Identification by 
the agency of the limits and sources of its concern, and not merely a 
recital of statutory criteria, will enable the proponent of the rate to 
make a more informed decision whether to withdraw the proposal, 
modify it or persist in it, and will also serve to focus the areas of con- 
troversy in the event that the regulated company stands on its pro- 
posal and the matter goes to hearing. 

2. ^^SpeaMng'*'' orders of suspension,-^B.ate-msikmg agencies, which 
are not authorized to prescribe rates without public proceedings, should 
not provide in suspending a rate a detailed statement of a substitute 
proposal that the agency would allow to go into permanent effect 
without suspension. The expression of detailed agency views concern- 
ing an acceptable rate should not be used as a means of prescribing a 
rate without allowing interested persons an opportunity to 
participate. 

B. Negotiation Between the Agency and the Regulated 

Company 

A rate-making agency should not rely on a pattern of regulation 
consisting largely or solely of informal negotiation by the members 
of the agency with regulated companies in order to influence, shape or 
pre-audit rate proposals to be filed in the future. In the short run 
negotiation may appear efficient because it avoids the burden of com- 
plex public proceedings. In the long run, however, over-reliance on 
negotiation may inhibit the development of an adequate staff, com- 
promise the independence of the agency in passing on protests and 
complaints against negotiated rates, delay the development of an 
adequate methodology of regulation, and result in a failure to formu- 
late visible and predictable standards. The development of such 
standards is critical to expeditious disposition of rate proceedings. 
Since negotiation with respect to rates could preclude effective par- 
ticipation by others who have a direct interest in the outcome, any 
negotiation undertaken should, to the extent practicable, be conducted 
in proceedings open to them. 
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C. Authorization of Temporart and Partial Increases 

Regulatory statutes should be amended, to the extent that existing 
authority is lacking, to authorize rate-making agencies, as an adjunct 
to their power to suspend, to allow temporary rate increases, including 
partial increases, subject to appropriate conditions (including, where 
practicable, provision for refund if the interim increase is ultimately 
found unjustified). A temporary increase should be authorized only 
when the agency makes a preliminary judgment, on the basis of a 
written showing by the regulated company and an opportunity for 
comment thereon by affected persons, that a proposed increase is jus- 
tifiable at least in part. Exercise of authority to grant temporary 
increases, rather than suspending a proposed increase in full or allow- 
ing it to go into effect without suspension, would mitigate the effects 
of regulatory lag. Similar authority to allow temporary and partial 
rate reductions, or other temporary changes, should also be sought 
where appropriate. 

D. Settlement of Rate Proceedings 

1. Settlement hy agreement of the parties, — Settlement of rate pro- 
ceedings by agreement among the parties, either before or after an 
evidentiary hearing, is appropriate and desirable if the agency, on 
the basis of the available record and any further written submis- 
sions, is in a position to determine that the disposition is in the public 
interest. 

2. Settlement in the absence of agreement, — Disposition of a rate 
proceeding on the basis of a proposed settlement, in the absence of 
full agreement by the parties, should turn upon the nature of the 
issues involved in the proceeding and the appropriateness of an evi- 
dentiary hearing for a fair, accurate, and efficient decision of those 
issues. The degree of consensus among the parties and the nature of 
the interests represented by any objecting parties are factors which 
the agency may consider in determining whether a settlement is in 
the public interest. In situations in which a participant who is object- 
ing to a proposed disposition does not show that a genuine issue of 
material fact is involved, an agency may dispose of a rate proceeding 
on the basis of written submissions without holding an evidentiary 
hearing for purposes of cross-examination. The Administrative Pro- 
cedure Act requires cross-examination only insofar as it is required 
"for a full and true disclosure of the facts," 5 U.S.C. § 556(d). 

E. Screening of Tariff Adjustments by the Interstate Commerce 

Commission Staff 

The disposition of rate matters by the Interstate Commerce Com- 
mission presents special problems because of the enormous volume 
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of tariff adjustments, given the existing regulatory scheme, which 
it receives from a very large number of companies performing a 
wide variety of transportation services. The Commission, largely be- 
cause of limitations of manpower, now relies almost entirely upon 
the self-interest of competitive carriers and of shippers to alert it 
by the filing of protests to matters warranting its serious considera- 
tion. To the extent that resources and priorities permit, the Commis- 
sion should assume a greater burden of screening tariff adjustments 
on its own initiative. 

Separate Statement of Max D. Paglin 

I support the objectives of this recommendation. However, I do not 
believe that informal negotiation on rate proposals between an agency 
and a regulated company, when carried on with appropriate proce- 
dural safeguards, would have the negative effects on agency perform- 
ance which are indicated in Sedtion B of the Recommendation. More- 
over, I am of the opinion that, although the Recommendation was 
improved by the amendments adopted during the debates at the 
Plenary Session, Section B still fails to recognize a practical and criti- 
cal distinction between negotiated settlements involving rate increases 
and rate decreases. In the latter situation, the speedy implementation 
of rate reductions for the benefit of the rate paying public is a highly 
desirable objective. To the extent that the last sentence of the Recom- 
mendation (regarding participation in such negotiations by "others" 
who have an interest in the outcome) , would have the effect of delay- 
ing the institution of rate reductions, I would be opposed to any 
requirement which goes beyond a statement leaving such matters to 
the agency's discretion, to be exercised in the circumstances of the 
particular case. 
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BYLAWS OF THE ADMINISTRATIVE CONFERENCE 

Adopted June 8, 1972 



Section 1. Establishment and Objective 

The Administrative Conference Act, 5 U.S.C. §§ 571 et seq. (1970), 
78 Stat. 615 (1964), authorized the establishment of the Administra- 
tive Conference of the United States as a permanent, independent 
agency of the Federal Government. The purpose of the Administra- 
tive Conference is to improve the administrative procedure of Federal 
agencies to the end that they may fairly and expeditiously carry out 
their responsibilities to protect private rights and the public interest. 
The Administrative Conference Act provides for the membership, 
organization, powers and duties of the Conference. 

Section 2. Membership 
(A) general 

Each member is expected to participate in all respects according to 
his own views and not necessarily as a representative of any agency 
or other group or organization, public or private. Each member (other 
than a member of the Council) shall be appointed to one of the stand- 
ing committees of the Conference. 

(B) TERMS OF NON-GOVERNMENT MEMBERS 

The terms of non-Government members, w*ho are appointed by the 
Chairman with the approval of the Council, shall terminate at 2-year 
intervals from June 30, 1970. Such members may be appointed for 
not more than three successive terms. 

(C) eligibility and replacements 

(1) A member (other than a member of the Council) who is desig- 
nated by a Federal agency shall become ineligible to continue as a 
member of the Conference in that capacity or under that designation 
if he leaves the service of the agency or department. Designations and 
re-designa;tions of members eihall be filed with the Chairman promptly, 
but not less than 30 days prior to the first session of the Conference at 
which such member shall sit, except that in exceptional circumstances 



the Oouncil may permit a newly desigruaited or re-designated member 
to particip£Wte in any session. 

(2) A person appointed as a non-Government member shall become 
ineligible to continue in that capacity if he enters full-time Govern- 
ment service. In the event a non-Government member of the Con- 
ference resigns or becomes ineligible to continue as a member, the 
appointing authority shall appoint a successor for the remainder of 
the term. 

(D) AIVTERNATES 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, an alternate may be per- 
mitted, with the approval of a committee, to participate for a member 
in a meeting of the committee, but such alternate shall not have the 
privilege of a vote in respect to any action of the committee. 

Section 3. Committees 

The following shall constitute the standing committees of the 
Conference : 

1. Committee on Agency Organization and Personnel ; 

2. Committee on Claims Adjudications ; 

3. Committee on Compliance and Enforcement Proceedings ; 

4. Conmiittee on Grant and Benefit Programs ; 

5. Committee on Informal Action ; 

6. Committee on Judicial Review ; 

7. Committee on Licenses and Authorizations ; 

8. Conmiittee on Ratemaking and Economic Regulation; and 

9. Committee on Rulemaking and Public Information. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the responsi- 
bilities of the committees and assign new or additional projects to 
them. With the approval of the Council, the Chairman may establish 
special ad hoc committees and assign special projects to such com- 
mittees. The Chairman shall coordinate the activities of all com- 
mittees to avoid duplication of effort and conflict in their activities. 

Section 4. Liaison Akrangejients 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, and 
Federal agencies which are not represented on the Conference. Per- 
sons appointed under these arrangements may participate in the 
activities of a designated committee without vote ; and may participate 
in the deliberations of the Conference with privileges of the floor, 
but without vote. 
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Section 5. General 



(A) MEETINGS 



All sessions of the Assembly shall be public. Privileges of the floor, 
however, extend only to: (1) members of the Conference, (2) persons 
appointed pursuant to section 4, (3) consultants and staff members 
insofar as matters on which they have been engaged are under con- 
sideration, and (4) persons who, prior to the commencement of the 
meeting, have obtained the approval of the Chairman and who speak 
with the unanimous consent of the Assembly. 

(B) QUORUMS 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the^Council. 

(C) AMENDMENT OF BYLAWS 

The Conference may amend the bylaws provided that 30 days' notice 
of the proposed amendment shall be given to all members of the 
Assembly by the Chairman. 

(D) PROCEDURE 

Robert's Rules of Order shall govern the proceedings of the 
Assembly to the extent appropriate. 
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